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Abstract: The digitisation of television broad-
casting has facilitated an exponential growth both in
the number and the diversity of programs and chan-
nels. Electronic Programme Guides (EPGs) help con-
sumers find their way in this abundance of offerings.
EPGs serve as a classical listing magazine or broad-
casting guide with extensive information on televi-
sion programs; like VCRs, they enable the recording
of programs; as search engines, they allow users to
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look for content an the basis of a keyword; and finally,
EPGs list the most favoured programs on the first
page, either on the basis of popularity, the personal
profile of the consumer or on the basis of agreements
with particular broadcasting agencies. This article as-
sesses how various European countries approach
the regulation of EPGs and determines whether and
how they try to reaffirm guarantees for diversity and
pluralism in the digital television environment.
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A. Introduction

1 Traditionally, governments have been involved in
regulating the media to promote quality and diver-
sity in television programming, among other rea-
sons. To this end, national regulating authorities
have introduced rules to divide the scarce televi-
sion capacity equally among the different groups in
society, sometimes granting a preferred position to
certain minorities in society such as religious mi-
norities or groups with a minority language. This
ensured that each group of any size had a chance to
express its vision to and on society, and that other
communities were able to take notice of differing
viewpoints and ideologies. The rationale behind gov-
ernment interference was initially the equal division
of the scarce transmission capacity; later it was the
fear that commercial broadcasters would focus only
on larger, well-off groups in society and not on com-
mercially unattractive groups and minorities.
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2 The question is whether this logic is still valid in the
era of digital television, in which a digital television
package easily consists of over 100 channels, some of
whose packages target very specific interests - per-
haps related to sports, eroticism or movies - or focus
on specific groups with a certain religious, national
or ethnic background. The television landscape is
thus characterized by abundance rather than scar-
city, making it both difficult and time-consuming for
the consumer to determine which program to watch.
EPGs help to tackle this problem. This has spurred a
discussion on the question of whether governments
still have a facilitating or regulating role to play in
ensuring that diversity and pluralism are sufficiently
guaranteed in the digital environment.

3 EPG regulation focusses on three issues. First, the
programs that are listed on the first page of the EPG
will attract more viewers than those on the second
or third page. Some national regulators have imple-
mented ‘due prominence’ rules, which require EPG
providers to give public broadcasters or other se-
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lected channels a preferred position in their page-
ranking system. Since ‘[i]n the standard terrestrial
television set, the public service channel is usually
“number one on the dial” but in an EPG, it may be rel-
egated to any other number, which could disadvan-
tage it vis-a-vis competing channels’,! this is a way
to maintain the status quo. Since governments can
influence the programming on the public channels -
to guarantee diversity in programming, among other
reasons - this rule allows governments to retain part
of their influence over the content consumers watch.
Second, there is a competition issue. By integrating
services and entering into contractual agreements,
an EPG provider might favour a broadcaster’s pro-
grams or channels with which it has an agreement.
The question is how competition rules and the em-
phasis on network neutrality, which also plays a role
in relation to EPGs, should be applied in this case.?
Finally, some EPGs provide incomplete program in-
formation, incomplete access possibilities and are
not user-friendly. Consequently, EPG regulation can
be based on media law principles, with quality and
diversity as one of its cornerstones; on competition
law, which aims at stimulating market competition;
and on general consumer law principles.

4 The structure of this article is as follows. First, in
section 2, a short explanation will be provided on
the different functions and services EPGs offer. Sub-
sequently, section 3 provides a brief history of the
development of EPG regulation in the European
Community. Finally, the Dutch, the British and the
German approaches towards EPG regulation are dis-
cussed in sections 4, 5 and 6; these three countries
symbolize the different regulatory approaches gov-
ernments can and have adopted with regard to EPGs.
The main issue of this article regards the regulatory
approach towards EPG regulation and the different
choices to be made in this respect. The conclusion
will focus on the dilemmas these choice represent,
such as the choice between European-based or na-
tional-based regulation; between treating EPG pro-
viders as providers of content or as providers of ac-
cess services; regulating EPGs on the basis of media
law, competition law or consumer law principles;
the choice for states to remain involved in media
regulation or to abstain from EPG regulation; and
between stimulating new developments in the digi-
tal broadcasting environment and maintaining their
influence.?

B. The electronic programme guide

5 AnEPG offers a variety of functions. The picture be-
low contains a sample screenshot of a standard nav-
igation screen with a list of programs; with a click
on a certain program, the user can access detailed
information.
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TV GUIDE - ALL CHANNELS 16:30 Mon 31

To go to TV Guide menu press Back
Th23 Fr24 Sa25 Su26 Mo27 Tu28 Next Day
@ wed22 15:20 - 16:00 Stuart Little

15:34 4 1530 16:00 16:30
101 BBC ONE Rugra... Chuckl.. Short Change
102 BBC TWO Crufts Revisited
103 1I™V1 Hey Arnold! Skool's Out
104 Channel 4 Countdown

Universities at War
Console Yourself
What's in the Box

105 Five C.. Air Cadet

106 BBC THREE service off-air

Press OK to watch or press Record

Page Down @ Page Up
Picture 1: A standard navigation screen of an EPG.*

If the user chooses to watch a certain program, in-
formation on the current or subsequent programs
can be obtained via a bar at the bottom of the screen.

§9.00pm 24 HD,AD,DS,W,S
i New. 8.00am-900am: The FBI pulls Jack Bauer from a Senate hearing because an old
pal of Jack's may be planning terror, while the President calls for military action in
W Africa.
170 Sky1 HD 9.00pm Mo 09/02
Started 10.00pm 11.00pm
P ] Ross Kemp: Return. | Gladiators 2

VA Channels <» Time ® Last/ Fav @ Info

Picture 2: The information bar of an EPG.5

The EPG not only serves as an old-fashioned program
guide, but may also incorporate a record function
and may offer a Google-like search engine, through
which programs can be found by entering a keyword.

fPROGMM INEG Without a Trace

5 KEYE-CBS Affiliate

6/4, 8:00 PM - 9:00 PM

“Doppelganger” - Repeat. The team
Record Series investigates a missing woman's live-in

boyfriend, then turns attention to his twin
Advanced Record  prother.

Record

Other Showings Directed by Andy Wolk. Anthony LaPaglia, Poppy
Montgomery, Marianne Jean-Baptiste, Enrique Murciano,
Eric Close

Original air date: 4/1/2004, Series/Action/Adventure,
Series/Drama, TV-PG, CC, 1 hour, English

Picture 3: The VCR function of an EPG.¢
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Search: By Keyword

P Johnny Test

r s s ¥ John Hagee Today
GHI  JKL  MNO
7 9

PQRS - WXYZ

3 0 #
DEL  SPC  CR

PP Johnny & The Sprites
P4 John Travolta

P4 John Turturro

D The Oprah Winfrey Show: John Travolt...

Picture 4: The search function of an EPG.”

Finally, in most EPGs it is possible to change the
ranking of the programs on the navigation screen
shown in the first picture so that, for example, BBC
One and Two are not first, but a commercial chan-
nel is. Also, a ‘favourite list’ may be compiled, with a
viewer’s favourite programs or with a cluster of pro-
grams with a similar topic or genre. From a regula-
tor’s perspective, it is the page ranking that is piv-
otal since public channels might lose their prime
position, EPG providers might unduly favour com-
mercial parties with which they have contractual
agreements and, given the fact that consumers may
compile their own list of favourites and EPG provid-
ers may, as search engines do, personalize the search
results on the basis of the personal profile of a par-
ticular consumer, some fear that this might diminish
the possible serendipity and result in a filter bubble.®
The next section outlines the European framework
for EPG regulation.

European Access Directive

Although it does not regulate EPGs, the Advanced
Television Services Directive of 1995 contains the
basis for the current regulation of EPGs in the Euro-
pean Union.’ The directive was primarily concerned
with the promotion of the accelerated development
of advanced television services® and focused on be-
havioural rules for conditional access providers and
providing certainty for investors in digital televi-
sion services.! It required television access and re-
lated services to be offered on a fair, reasonable and
non-discriminatory basis.'? However, since ‘[p]olicy-
makers as well as consumers were expecting broad-
casting to continue to fulfil its traditional social and
cultural role’ and since ‘[cJompetition rules alone
may not be sufficient to ensure cultural diversity
and media pluralism in the area of digital televi-
sion’," the directive not only aimed at promoting
technological developments but also at safeguard-
ing pluralism.”

Since pluralism and competition can be counter-

vailing interests,'¢ EPG regulation often finds itself
torn between these two core values. Still it might
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be said that the attempt at diversity is ill served ‘by
under-developed competition law regimes, which
fail to take into account pluralism and media diver-
sity’.”7 In addition, competition rules' may also be
concerned with the existence of certain public pol-
icy objectives, such as the preservation of pluralism
and consumer choice.”

Although their main function is to provide content,?
and consequently some regulators have treated EPGs
primarily as such,? it seems apparent that EPGs do
not qualify as television programs or content ser-
vices.”2Taking account of their dual role of transmis-
sion and selection, which is even further complicated
by the fact that ‘the EPG provider has constitutional
rights of its own that need to be respected’,” the reg-
ulation of EPGs is focused on avoiding anti-competi-
tive practices against potential competitors, on the
promotion of innovation, on the protection of civil
rights of citizens and on promoting and preserving
information plurality.?

EPG services balance on a thin line between con-
tent providers and access services, two categories
that are regulated under two different regimes in
the European framework.” Currently, EPGs fall un-
der the Access Directive,” which in some ways may
be seen as the successor of the Advanced Television
Services Directive. Like its predecessor, this assumes
at its core that the bottleneck issues cannot be tack-
led only by competition rules; instead, public policy
priorities - for instance, the preservation of plural-
ism - must also be taken into account.”

Before the implementation of the Access Directive,
some Member States had already implemented reg-
ulation on EPGs, including Italy, Ireland, France,?
Spain,?” Germany and the UK.* Interestingly, pur-
suant to a British case in which a digital television
set-top box among others embedded an EPG by an
aligned provider,* the European Commission issued
a notice that the competition rules may equally ap-
ply on access issues in digital communications sec-
tors, to the extent that comparable problems arise.*
Furthermore, a European Union Green Paper stated
that exclusive arrangements tying particular EPGs
to particular service bundles may require interven-
tion to ensure third-party access on a fair, transpar-
ent and non-discriminatory basis.* In a response,
the Danish government stated that ‘...when the con-
sumer is to choose among several hundred offerings,
it is not immaterial in what order or context an of-
fering is presented. Control of an EPG may therefore
serve as a basis for drawing attention to one’s own
offerings, while offerings that the controlling oper-
ator does not wish to be promoted are given a less
conspicuous presentation.”*

This served as a prelude to the Access Directive of

2002, which extended the anti-competition princi-
ples to new gateways that had emerged since 1995,
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most notably EPGs and Applications Program Inter-
faces (APIs). This suggests that the Commission did
not believe that specific access issues in the digi-
tal TV sector should be regulated by market forces
at that stage.® The directive carried over the pro-
visions regarding the obligation to provide condi-
tional access on fair, reasonable and non-discrimi-
natory terms* and allowed these obligations to be
imposed on EPGs by national regulative authorities,
to the extent that is necessary to ensure accessibil-
ity for end users to specified digital broadcasting
services.” In contrast to APIs, in relation to which
the European Commission has reserved the right to
implement standards,* EPGs are left entirely to the
Member States to be regulated with regard to access
issues.” This is important since traditionally com-
munity law is more concerned with competition reg-
ulation and Member State legislation is more con-
cerned with the protection of pluralism.*

Besides the conditions regarding fair, reasonable and
non-discriminatory terms, there was some discus-
sion during the drafting process regarding the ques-
tion of whether EPGs should fall under the conditions
imposed on Conditional Access Systems (CASs); this
was favoured by both the commission and members
of Parliament,* but the Council felt it to be overly
rigid.*? As a compromise, the article regarding con-
ditional access systems holds that Member States
may impose obligations in relation to the presen-
tational aspect of electronic programme guides.*
However, it may not always be easy to distinguish
between access and presentational aspects, since ...
the presentational aspects of an EPG design are cru-
cial in determining if and how services are accessi-
ble to end users’.*

In conclusion, the European framework offers two
grounds for EPG regulation by national authorities.*
The European framework is primarily based on anti-
competition rules and leaves room for regulation on
presentational aspects of EPGs; the media law princi-
ples form no part of the rules, but the regulation of
EPGs is left to a large extent to the national regula-
tors, who traditionally are involved with promoting
diversity and pluralism. The next sections describe
the Dutch, the British and the German approach to-
wards EPG regulation.

The Netherlands

The Netherlands only has sparse regulation on
EPGs. The Telecommunications Act (Telecommuni-
catiewet)* holds that to guarantee access by end us-
ers to specified services that are broadcasted digi-
tally and can be received using television or radio
systems, a ministerial regulation may lay down rules
with respect to granting access to electronic pro-
gramme guides by providers. These rules may regard
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the provision of access to electronic programme
guides, the access conditions, providing informa-
tion on obtaining access and the maintaining of sep-
arate bookkeeping for activities related to the pro-
vision of EPGs and for other activities.”

The ministerial regulation to which the law refers
never materialized. The Media Commission (Com-
missie voor de Media), the regulatory authority in
the media (content) sector, announced a number of
years ago that it was not planning to introduce reg-
ulations regarding the position of the channels in
EPGs. When asked, the Independent Post and Tel-
ecommunications Authority (Onafhankelijke Post
en Telecom Autoriteit), the regulating authority in
the telecommunications sector, stated that it had
no rules under which the EPGs would be regulated:
‘The rules on EPGs are sparse and unclear. There is
no regulation which provides an interpretation of
the law, so there is no possible applicability.”® The
possible role of the two different regulators, one in
the field media and the other in the field of telecom-
munications, says something about the regulation
of EPGs. This matter will be further discussed in the
next section on the UK.

During the parliamentary debate, there was no ex-
tensive discussion regarding EPG regulation. The
explanatory memorandum to the law merely states
that EPGs may be seen

...as an electronic version of the familiar TV listings
magazine. To encourage consumers to watch and lis-
ten to as many different digital services, it is impor-
tant that they can inform themselves to the fullest ex-
tent possible on the available digital services. In this
respect, EPGs can play an important role. A concise
and complete EPG can be an excellent source of infor-
mation. Providers of digital television or radio services
should be able to include their program information
in an EPG. This is not only in the interest of the con-
tent providers and the consumers, but also in that of
the EPG provider. Indeed, an integral guide will nor-
mally be more regularly consulted than an incomplete
one.”

Like a number of European countries, Holland has
abstained from implementing specific EPG regula-
tion. If there is any real regulatory approach to be
discovered, it is not the pursuit for diversity and plu-
ralism nor the focus on competition rules. Rather,
the explanatory memorandum seems to be partic-
ularly concerned with consumer interest in terms
of transparency, an integral offer and access to ser-
vices and information.

The United Kingdom

Already from 1990 onwards, British EPG providers
were put under license conditions ensuring a wide
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range of services throughout the UK and fair and
effective competition.*® Since EPGs were not stand-
ardized, both competence and user freedom were
hindered;* similarly, both commercial issues and
technical issues arose.’? In 1997, there were two
codes of conduct in this field, one by the technical
regulator, the Office of Telecommunications (Oftel),
which interpreted EPGs as covered by the non-dis-
crimination rules for telecommunications access
service, and another code was drafted by the me-
dia regulator, the Independent Television Commis-
sion (ITC), which mandated that the visual interface
of EPGs should grant public channels ‘due promi-
nence’.”® The ITC and Oftel established a joint work-
ing group to ensure that there was consistency in
regulation.” The question of due prominence ap-
plied to EPGs was new, since the regulatory approach
had up to then been a question of scarcity rather
than abundance of offerings.

Although the European legislation lagged behind,
from an early stage the British approach provides
an example of diversity-based regulation within a
competition framework. This was due in large part
to the fact that EPGs were considered both a techni-
cal telecoms and a broadcast programming bottle-
neck.”® Some critics felt that the rules of Oftel and
ITC were inconsistent with each other. Due promi-
nence for public broadcasting channels seems to fa-
vour these channels not on the basis of their content
but for their status. In an earlier stage, Oftel had al-
ready held this kind of favouring incompatible with
the non-discrimination principle. Oftel presumed
that discrimination by suppliers in favour of pub-
lic service broadcasters or channels simply by vir-
tue of their public service status would not be con-
sistent with the non-discrimination requirement.”

Next there was a case with regard to the due prom-
inence clause, when the BBC moved from Sky’s sat-
ellite to the Astra 2D satellite; as a reaction to this,
Sky threatened the BBC that it would lose its top po-
sition on the provider’s EPG. The BBC called in the
ITC to determine the legality of Sky’s announced ac-
tion and to give clarification on the due prominence
clause.®® However, the ITC was not able to do so since
BBC and Sky settled their dispute.”

Subsequently, the Communications Act of 2003 pro-
vided for new provisions that were similar to those
in the Broadcasting Act. It holds that the new, com-
bined national regulating authority, the Office of
Communications (OFCOM), is under the obligation
to draw up a code giving guidance on the practices
to be followed in the provision of electronic pro-
gramme guides. The code must provide for rules re-
garding the due prominence of public service chan-
nels.** According to the Code of Conduct,* OFCOM
considers that ‘appropriate prominence’ permits a
measure of discrimination in favour of public service
broadcasting channels. EPG providers should them-
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selves ensure that the approach they adopt to fulfil
the requirement of appropriate prominence is ob-
jectively justifiable. OFCOM does not give details on
what appropriate prominence means, since it feels
that there are many possible ways in which EPGs
could display information about public television
programs.® In considering whether a particular ap-
proach to listing public service channels constitutes
appropriate prominence, OFCOM will take into ac-
count both the interests of citizens and the expecta-
tions of consumers. OFCOM does state that it would
justify a decision by an EPG operator using a menu-
based approach to position public service channels
no more than ‘one click’ away from the home page.
Giving public service channels first refusal on va-
cant listings higher in the category that they were
placed might also be justified, according to OFCOM.%

OFCOM further explains that when EPG providers
enter into contracts with broadcasters, they should
ensure that the terms are fair, reasonable and non-
discriminatory and comply with an objectively jus-
tifiable method of allocating listings, such as objec-
tively justifiable ‘first come, first served’ methods,
alphabetical listings and listings based on audience
shares. Undue prominence to a channel with which
providers are connected and conditions specifying
exclusivity to one EPG for any service or feature are
prohibited unless when required in light of the ap-
propriate prominence provisions.*

During the consultation of the draft Code of Conduct,
one of the debates concerned the due prominence
provision.® The discussion primarily concerned the
free and fair competition in the market and only
to a limited extent the diversity policy. Although
a number of respondents hoped for more detailed
criteria on the ‘appropriate prominence’ clause, OF-
COM stated that there were a number of different
approaches that could be justified and that it be-
lieved that broad and general guidance maximizes
the scope for diversity, to the benefit of consumers.”

This standpoint was repeated time and again by OF-
COM, for example, in 2008 when the OFCOM held its
Second Public Service Broadcasting Review. In that
report, OFCOM also seemed to play down the role of
EPG prominence when it stated that

[o]n one hand, an active trade in EPG positions in the
multi-channel sector suggests that broadcasters be-
lieve their channels can increase viewing in higher
EPG positions. However, there is equal evidence that
viewers will seek out particular channels and content
irrespective of EPG position as the figure below illus-
trates - many channels attract significant share de-
spite being absent from the first page of a particular
genre category.®

However, an external study for OFCOM from 2010
on the audience impact of page one EPG prominence
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concluded that 28 of the 33 examined cases in which
EPG listing was altered supported the argument that
EPG positioning affects audience performance, 4 ex-
amples were inconclusive and only 1 supported the
argument that EPG positioning did not affect audi-
ence performance at all.* It’s not yet clear what OF-
COM'’s response will be on this point.

Germany

In 1996 the German Broadcasting Treaty (Rundfunk-
staatsvertrag)” already held that providers of sys-
tems which could control the selection of television
programs and which are used as a super-ordinate in-
terface for all services offered via that system must
offer to all broadcasters, on fair, reasonable and non-
discriminatory conditions, technical services ena-
bling the broadcasters’ services. More specifically,
the law stated that the start-up page should make
equal reference to public and private channels and
ensure that the individual programs may be directly
tuned into.” This idea of equality in weight between
public and private broadcasters has remained one of
the distinguishing features of the German regulatory
approach toward EPGs.

The current media law also regulates platforms pro-
viders.”? According to the law, a platform provider is
one who summarizes the supply of services by third
parties via digital transmission services offered as an
aggregated whole, or one who decides on the sum-
mary.” Regarding technical access freedom, the law
provides that to ensure diversity of opinion and of
choice, electronic programme guides may not dis-
criminate without objective and reasonable justi-
fication.” The protection of diversity of opinion is
one of the core goals of the law. Especially with re-
gard to private broadcasters, the law imposes nu-
merous provisions to ensure that its diversity pol-
icy is served.” EPGs are also regulated in that light
and special rules exist for private platform provid-
ers. They must ensure that they also transmit public
broadcasting programs’ and take into account the
provisions regarding diversity of opinion and offer.”

According to the law, a statute may be drafted to
specify details about the regulation of electronic pro-
gramme guides, among others.” The regulatory au-
thorities of the German Linder adopted (each for its
jurisdiction) the statute on freedom to access digi-
tal services and on the regulation of platforms (Sat-
zung tiber die Zugangsfreiheit zu digitalen Diensten und
zur Plattformregulierung)” that names and describes
in further details the main principles aimed to pur-
sue the goal of diversity in offer and opinion. These
principles are equal opportunity and non-discrimi-
nation.® Providers must ensure that access to dis-
tribution or marketing offers is not unduly (directly
or indirectly) restricted, and that there is no discrim-
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ination between similar providers without reasona-
ble justification. Diversity in offer and opinion®! are
the core values under the statute.

Equal opportunity is presumed if a provider gives
everyone a realistic chance to access its access ser-
vices. In contrast, conditions are presumed discrim-
inatory if a provider offers the same service to one
company under different conditions than to another
company, unless the differences are objectively jus-
tifiable.®? Concerning EPGs, meeting the following
conditions should always lead to the conclusion that
the principles of equal opportunity and non-discrim-
ination are respected:

+ several lists with different sorting criteria are
offered next to each other,

+  the user has the ability to change the sequence
of channels in the list or to create its own fa-
vourites list and

+ aproffered list of favourites is offered without
prefixed settings.®

Furthermore, the statute holds that equal reference
should be made to public and private programs.*
This emphasis on the equality of public and private
programs differs significantly from the British model
that gives public channels due prominence, taking
into account the particular importance of public ser-
vice broadcasting and thus potentially causing the
other broadcasters’ chances of access and presenta-
tion to be unduly diminished.

The solution which has been adopted in Germany
could prove to be a less intrusive, but nevertheless
equally effective alternative. By providing that nav-
igators must facilitate that the start-up page makes
reference to public service and private channels
which is equal in weight, ... the Interstate Broadcast-
ing Treaty gives the public service broadcasters on
the one hand and the remaining broadcasters on the
other the same chances to be perceived without fa-
vouring the public service channels to the detriment
of the other content providers.*

It is then up to the user to choose what to view.

Conclusion

In many respects, EPG regulation balances on a thin
line. First, there is a line between the position of EPG
providers as providers of content and as providers of
access services, two types that are regulated on dif-
ferent doctrines in EU law. EPGs are currently reg-
ulated under the European Access Directive, which
means that EPG providers are primarily seen as ac-
cess providers. However, the European rules allow
national governments to treat EPGs in whole or in
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part as providers of content. The fact that in both the
Netherlands and initially in the UK, two regulators
dealt with the topic of EPG regulation - namely the
media (content) regulator and the regulator in the
field of telecommunication - reflects this tension.

Second, there is a related distinction between rules
that ensure diversity and pluralism on the one hand
and antitrust regulation on the other. EPGs can be
regulated under media law doctrines, which empha-
size values such as the need for governmental in-
terference to guarantee the quality and diversity in
program offerings. Likewise they can be regulated
by relying on competition law principles, with their
particular emphasis on fair competition and a com-
petitive market. Additionally, general consumer law
aspects play a role in EPG regulation, emphasising
the need for transparency, the importance of pro-
viding an integral service and laying out prohibitions
on unfair trade practices.

Finally, the distinction between national and Euro-
pean regulation, in this case the Access Directive, is
also of importance, as traditionally European law is
more focused on competition aspects, and the na-
tional legislation is more concerned with encourag-
ing diversity in media content.

On the European level, the choice has been made to
treat EPGs primarily in the field of access services, to
predominantly focus on antitrust principles and to
opt for minimal regulation on the European level so
as to allow national governments to introduce reg-
ulation based on media, competition or consumer
law principles as they see fit. How the different Eu-
ropean countries have used this margin of appreci-
ation differs to a large extent. In this article, three
countries that symbolize three types of approaches
have been discussed: the Dutch, the British and the
German regulation.

Though no specific regulation exists, the Dutch
framework for EPG regulation is primarily based on
consumer law practices. In contrast, the British reg-
ulation is dominated by media law principles as it
allows for a preferred treatment of public broad-
casting channels, which are traditionally used by
the government to promote quality and diversity
in program offerings. The ‘due prominence’ rule can
be seen as a way to maintain the status quo because
public channels are usually programmed first in the
analogue television environment. Finally, in Ger-
many, the core of the regulation of EPGs is based on
the equal treatment of public and commercial chan-
nels in the EPG listings. This seems to be primarily
concerned with the fear that certain EPG providers
might enter into contractual agreements with tele-
vision broadcasters and offer them a preferred po-
sition. This approach is thus based on competition
law principles.
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40 Another line that needs to be carefully observed by

the national authorities is that of governmental in-
terference to promote a qualitative and diverse tel-
evision landscape while at the same time maintain-
ing their neutrality. What neutrality means in this
respect, however, is a matter of discussion. Roughly,
three approaches towards state neutrality may be
distinguished: exclusive, inclusive and compensat-
ing neutrality.® Exclusive neutrality implies that the
government is not committed to any form of ideol-
ogy, religion, etc. Manifestations of specific group
characteristics such as crosses or headscarves by
government officials are therefore forbidden.®” In
media terms, this means that the government does
not adopt any rules that protect a specific category,
group or ideology. Second, inclusive neutrality is
based on the principle of proportionality; the gov-
ernment ensures that different groups in society
are equally represented in government and have
equal access to services.® This kind of neutrality is
sometimes also referred to as proportional neutral-
ity. ‘Proportional neutrality takes account of differ-
ent comprehensive views by making representation
of minority groups or state support for their cul-
ture proportional to their size. It requires that every
group get representation in advisory councils and
policy boards or funding for schools, broadcasting
unions, and so on, in accordance with its share of the
population.’® In media terms this might imply that
the government ensures that different groups in so-
ciety get equal attention or air-time in proportion
to their size or number. Finally, compensatory neu-
trality means that governments actively promote
and protect the interest of certain vulnerable mi-
norities in society that are in need of special pro-
tection. For example, this may lead to a preferred
treatment of religious minorities or those belong-
ing to a language minority by giving them a larger
time-slot on national television than their size would
normally legitimate.

41 Again, governments make different choices in this

respect, although as with the choice between media,
competition and consumer law, a choice for one does
not exclude the other. Still, it’s clear that the Dutch
government is very reluctant to introduce any reg-
ulation that would actively ensure that EPGs offer a
diverse and pluralistic programming; in doing so, it
has chosen to adopt a form of exclusive neutrality
in this field. In contrast, the British approach is par-
tially based on the idea of compensatory neutrality,
given the fact that the EPG regulation is primarily
aimed at preserving the influence of public broad-
casting channels in the digital environment and the
fact that one of the main goals of the BBC is to stim-
ulate minority ideologies, languages and cultures.*
Furthermore, the BBC Broadcasting Agreement spe-
cifically calls for ‘appropriate coverage of sport, in-
cluding sport of minority interest’ and ‘appropri-
ate provision in minority languages’®? and includes
a special position for ‘co-funding by non-commer-
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cial bodies for output in minority languages’.”® The
German approach aims at equality of different chan-
nels in the EPG listing by implementing safeguards
to prevent a too dominant position of one or a num-
ber of specific broadcasters that may want to enter
into contractual relations with EPG providers. This
reflects the principle of proportionality that is also
central to the idea of inclusive neutrality.

Finally, governments need to walk a fine line be-
tween stimulating new developments in the digital
broadcasting environment and maintaining their
influence; the original Advanced Television Ser-
vices Directive was primarily concerned with the
promotion of the accelerated development of ad-
vanced television services, but also maintained that
competition rules alone may not be sufficient to en-
sure cultural diversity and media pluralism in the
area of digital television. This dilemma s still prom-
inent with regard to EPG regulation nowadays, since
EPGs are no longer solely offered via a set-top box or
digital TV, but increasingly through tablets, smart-
phones, apps and social networks.** This raises the
question how far the legal definition of the ‘EPG’ and
thus the scope of the regulation could and should
reach since overly rigid regulation might hamper
new developments and innovation; currently, the
EPG regulation is mostly limited to the traditional
EPG providers.” Will governments go so far as to im-
pose media law principles on digital, Internet-based
services? Only time will tell whether this will happen
or whether this latest development might mean the
end of EPG regulation - and perhaps, the de facto in-
fluence of media law-based regulation on the digital
television environment.
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