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A. Introduction

1

On 15 July 2009' the German Research Foundation
(Deutsche Forschungsgemeinschaft, DFG) declared that
it would financially support a common platform for
universities providing fast and effective access to
electronic journals and repositories at a low cost of
production whilst working closely with the authors,
if it could be proven:

1. thatthe traditional market for such publications
had either failed completely or at least failed
with regard to certain academic disciplines

2. that there will never be a flourishing market for
such services, as such publications are inher-
ently uneconomical.

Market failure as described under point 1) can be said
to exist as soon as the needs of academics wishing
to be part of the international research community
can neither be satisfied by commercial nor by non-
profit service providers. Academics desire fast and
easy access to highly specialised? low-threshold jour-
nals, hence, products with a very low profit margin.
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If however, as point 2) proposes, there is no market
due to lack of demand for such e-products then ob-
viously there is no need for financial aid.

Without giving you any empirical evidence I would
like to assume that there is an ever-growing de-
mand for electronic journals and similar services,
both nationally and internationally.> Before I will
continue to speak about market failure, I would like
to differentiate between different types of electro-
nic products.

Electronic publications that
supplement print publications
(with identical content)

As was stated by the president of the DFG (German
Research Society),* one of the society’s essential func-
tions is providing open access scientific knowledge
to a wide audience. Other large research organisa-
tions® in Germany have also united in their support
for more open access media. Numerous German uni-
versity professors, however, came together in March
2009, in what is known as the “Heidelberg Appeal”®
to speak out against the growth of open access. They
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believe that the publication of any article without
the consent of the author is an illegal compulsory
dispossession of his copyrights. The Heidelberg Ap-
peal aims at defending copyright against open ac-
cess, which is believed to rob the authors of the so-
vereignty over their work.” The research institutes
on the other hand wish to achieve a faster and ea-
sier way for the entire scientific community to ac-
cess new research results after a so-called “embargo
period” of six months.

In the natural and engineering sciences digital pub-
lications have already become the order of the day.?
But digital versions of traditional print media are be-
coming more popular in the social sciences as well.
A revision of copyright law wishes to establish the
right to a second electronic publication. Articles that
appear in journals and anthologies could then be ac-
cessible in on-line repositories free of charge.

Only articles and papers that have already been pu-
blished in print media would be made available in
these repositories.” Hence, monographs would not
automatically be included in these repositories. On-
line access and archiving will only be the second step
- following the traditional publication of a contribu-
tion in a journal. Such repositories will, therefore,
not replace scientific journals, regardless of whe-
ther they will be operated either by universities or
by other research institutions. Such repositories will
also provide for more accurate statistics on the use,
popularity and citation of certain papers.®

ReuR," the initiator of the Heidelberg Appeal, disre-
gards all these benefits of e-publishing with the ar-
gument that an author may and must always have
control over his work and that this right includes the
choice of and the control over the medium in which
his work is published, as well as the choice of publis-
her or distributor. According to ReuR, no articles of
an author may be published on-line without his ex-
plicit consent. ReuR therefore deems “the implica-
tions of the strife for more open access plainly un-
constitutional”.’? Rieble®, who is of the same opinion
writes: “Academic as well as artistic freedom strives
for an interaction between the author and his au-
dience. Copyright secures that the communication
of any author with his audience remains within his
sovereignty over his work. Choice of medium and
choice of audience is an elementary component of
the control over this process. This is why freedom
of information is not synonymous to all round ac-
cess that serves only the interests of the consumers
of these texts.”

I find this argument legally unconvincing. Artistic
freedom as it is guaranteed by the German as well
as most other constitutions gives an author the right
of distribution. The fate of a text after distribution,
however, is governed by a more complex and diffe-
rentiated set of rules in copyright law.** Copyright is
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a human right - a right that must be protected and
upheld by the state. It is essential that authors have
the sole right to decide on the fate of their texts un-
til they first decide to publish them. Once the text
has been published, they have the right to be named
as the author of the text.” To what extent an author
has the right to participate in the commercializa-
tion of his or her text after publishing it, is a ques-
tion governed by copyright law. Copyright law does
not take an “all-or-nothing” approach to post publi-
cation rights, but instead regulates these rights in a
differentiated manner by weighing up the interests
on both sides, as the limitation of copyright in sec-
tion 64 of the German Copyright Act (UrhG) shows.

Having said this, I would like to quote a ruling of the
German Federal Constitutional Court of 7.7.1971%
which states: “Artistic freedom is a human right that
prohibits any infringement on the methods, con-
tent and tendencies applied by an artist, rules for the
creative process and (either literal or figurative) re-
striction of the room needed by the artist for such a
process to unfold.””” This does not apply to the re-
plication of texts for tuition purposes or copies of the
work that are offered to the public with the permis-
sion of the author (see sec. 6 para. 2 UrhG). The free
reproduction of work does not infringe on the free-
dom of creation or the right to decide on whether
one’s work is made accessible to the public. Repro-
duction only affects the financial interests of the ar-
tist. Therefore, the question that needs to be asked is
whether the restrictions on commercial rights are in
line with the constitution. These commercial rights,
however, do not fall under the protection of artistic
freedom, but rather constitute a property right. An
author’s work must be seen as his property which is
aright guaranteed by the constitution (see art. 14 of
the German Constitution). In accordance with art. 14,
sentence 2 of the German Constitution, property is
constrained by its social relevance. Whilst sufficient
commercial freedom must be given to an artist re-
garding his or her work, the contribution this work
makes to society must also be taken into account. In
this light, it seems just and fair to increase the above
mentioned “embargo period” of protection to two
years - a period after which the commercial use of
essays, results, articles and papers would typically
be exhausted. Anyone desiring earlier open access
would have to pay a fee.

Copyright legislation may take into account that
books constitute an essential and universal cultu-
ral good and should therefore be bound by obliga-
tions which are determined by public interest as is
the case with books and essays needed for educatio-
nal purposes (see sec. 52 a ff of the German Copyright
Act UrhG).*® Legislative intent may also take into ac-
count that many creative and scientific works have
been made possible by public support - be it finan-
cial or intellectual influence and stimulation. Assig-
ning it to the public domain - for the reasons men-
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tioned above - after the short period of six months
seems, however, quite biased. At this point I should
like to quote the German Federal Constitutional
Court® again: “Public interest in an access to cul-
tural goods justifies displaying an author’s work in
churches, schools and other institutions of higher
education. This, however, does not necessarily imply
that the author is forced to make his work available
free of charge (sec. 46 of the German Copyright Act).
The critique put forth by Rieble (and others), that
the above mentioned research institutions are inte-
rested solely in the utility of science and that their
goals undermine the interests of their own scientists
and researchers, is a little far-fetched. Their idea of
an undisturbed individual communication based on
the ability to choose between different channels of
communication, exaggerates the notion of copyright
and ignores the fact that legislation shapes but also
limits copyright. Intellectual property depends on its
acceptance and recognition by the legal system.”?

Once a good protected by an intellectual property
right - a patent or design - goes onto the market, the
holder of this right no longer has full control over
this good. Exhaustion occurs.?* Any scientist or scho-
lar may decide whether or not he wants to publish
his article or paper. But once he has done so, it en-
ters the free marketplace of ideas. His free choice in
using a certain means of publication is governed by
his academic freedom, but cannot - at least not for
all time - restrict the marketplace of ideas and opi-
nions, see sec. 52 a et seq. of the German Copyright
Act (UrhG). What we need, is a more advanced under-
standing of the notion of copyright exhaustion, to
better suit the needs of todays academic and on-line
community. Commercial rights are not rights ascri-
bed to a person (the Hegelian “personality”, rather
than the Lockean “labor” justification for copyright
law), but are rather categorized as part of economic
freedom. Whilst commercial rights may also not be
dispossessed or undermined by law, there are certain
social obligations that accompany them. This social
aspect of property, art and science is also shaped by
the law. Any person whose work is supported with
public funds may be obliged by contract to publish
his or her results in open access media. Even Rieble
agrees that open access is acceptable “as long as it
remains the choice of the author and this is made
free of any undue pressure” .22

Considering the results of the debate, it seems to be
common opinion that no necessity exists for open
access to works which are easily attainablesuch as
textbooks, handbooks, reference books and com-
mentaries.” In my opinion, the sociologist Taubert
rightly concludes that such publications contain no
original or new contributions to the various scien-
ces and are therefore not of superior importance to

scientific progress in the respective fields.
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Open access is, however, becoming an increasingly
important addition tocontributions published in ar-
chives, journals and anthologies of natural and so-
cial sciences. These publications are seldom lucra-
tive, which often makes articles and contributions
hard to come by. As long as a “cooling-off” period
of two years is upheld, I see no sincere arguments
against the comfort, flexibility and greater distri-
bution of knowledge made possible by open access.

If an author’s or artist’s work is used consecutively,
permission has to be granted each time. There are
three main rights of exploitation in copyright law:
the right of reproduction, the right of distribution
and the right of exhibition. The right of distribution
is a material exploitation right. It does not include
the right of reproduction in non-material form and
is limited by the principle of exhaustion (sec. 17 para
2, of the German Copyright Act).? The other two ex-
ploitation rights are not limited by the principle of
exhaustion.” The consumer does therefore not have
the right to reproduce or exhibit the work he has
purchased. A publication on internet-based databa-
ses falls under the right to communicate one’s work
to the public (sec. 19 a of the German Copyright Act).
A single distribution - as defined by sec. 17 of the Ger-
man Copyright Act - does not exhaust the author’s
right to reproduction (sec. 15 of the German Copy-
right Act) or his right to communicate his work to
the public (sec. 17 of the German Copyright Act). The
latter (sec. 19 a of the German Copyright Act) should
be limited de lege ferenda.

In my opinion the notion of copyright exhaustion
should be extended to imply that after the publica-
tion of a scientific paper and after a certain “cooling-
off period” the author should not be allowed to op-
pose an on-line-publication by a university or other
research institution.

For the benefit of research institutions, this exhaus-
tion should not be restricted to the right of distribu-
tion, but apply to other rights of exploitation as well.

. Electronic publications that

have not been published
in printed media before

It is necessary to distinguish between scientific pa-
pers published in print media before they are publis-
hed electronically and those initially published elec-
tronically (some of which are then later published
in print media in extended versions). Especially in
the natural sciences, recognition primarily goes to
the first person to publish new results or inventions.
As a result, a fast and unbureaucratic means of pu-
blishing is desired. open access is therefore widely-
used in these fields. In contrast, because results in
the social sciences cannot be as easily verified or fal-
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sified, the reputation of the journal or the status of
the publisher still plays a vital role. This occurs des-
pite the fact that research has shown that such jour-
nals are reluctant to publish papers containing new
ideas that contradict either established theories or
the opinions of the journal editors.” Here open ac-
cess could be helpful as well. Universities’ electro-
nic platforms, which would enable fast and effective
distribution of research results, could also - under
terms and conditions yet to be discussed - be used to
store scientific journals and anthologies in one vir-
tual place, ensuring easy access.

Let us now discuss the problems open access poses
with regard to competition law, especially concer-
ning commercial electronic products and services.
It is important to keep in mind that we are not dis-
cussing competition between open source teaching
material and textbooks funded by universities and
those published for commercial purposes. Where
there is no market failure, state aid for publications
(also being offered by competitors) is not permissi-
ble.?® We are discussing the other academic publica-
tions mentioned above under I.

Electronic products
and open access

Open access — enabling the universal and free distri-
bution of information - has been considered a wi-
dely accepted principle of academic publishing (at
least) since the “Berlin Declaration of Public Access
to Scientific Knowledge” was signed by the DFG (Ger-
man Research Society) and six other research insti-
tutes on 22 October 2003.” And yet, especially in the
social sciences, academics still shy away from open
access internet publications. While some small pu-
blishing houses still lack sufficient software to offer
internet publishing, larger ones are often only pre-
pared to offer the electronic publications, if these
accompany print publications. University facilities
such as the CeDis at the FU Berlin could fill these
gaps.”® The goal is to establish a sustainable and self-
run server for publication of open access academic
material, similar to projects such as Euclid, Muse and
HighWirePress.*!

E.publishing.net is such a service offered by the
CeDis. It compiles academic publications and ma-
kes them accessible in electronic form. It uses the
open source software OJS and was designed espe-
cially for academics working in specialised fields,
whose work does not have the level of distribution
commercial publishing houses require. These acade-
mics want to make their work available to the entire
scientific community. Hence, e.publishing.net ma-
kes their research results available to the public free
of charge. Because it is an open-source software, it
cannot be sold for the sake of utilizing its contents
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commercially. The knowledge is given to the public
“allmende” and anybody can use the program. Only
setup and service costs need to be covered by users
or public organisations.

Open access and the
prohibition of state aid

State funding of open
access projects

In the declaration of the above mentioned research
organisations signed on 25 March 2009, the research
institutes demand redirecting of public funds in or-
der to create new open access opportunities.’? Sys-
tems such as e-publishing.net would make a univer-
sal, free and cost-efficient means of publishing and
distributing results possible. It is in line with the
aims and philosophy of open access, that research
sponsored by public funds is also made available to
the public free of charge.

Because scientists aim at using e.publishing.net as
a means of publishing their results on-line without
being required to publish the same results in the
printed media as well, it seems to be a fully justified
tool and I see no breach of competition law. Being
state institutions, universities may publish their own
scientific journals and thereby participate (perhaps
as a “kingpin” player; Hecht im Karpfenteich®) in the
market without breaching any constitutional pro-
hibitions. This has been successfully done so for
decades.>

. State funding of scientific

research and the prohibition
of state aid in Art. 107 of the
Treaty on the Functionality
of the European Union

Economic policy in the European Union aims at es-
tablishing a system of undistorted, fair and equal
competition.® State funded publications may not
distort existing competition between universities
and private publishing houses. This causes a certain
dilemma: If the aim of state funding to create fas-
ter and more cost efficient means of publishing -
this being the need of the scientific community -
was achieved, the position of commercial publishing
houses which are not yet willing or able to enter the
market of on-line publications could be weakened.

State aid is legally assessed under application of Art.

107 EC. This provision contains the prohibition of
anti-competitive benefits. State funds granted wit-
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hout consideration or reciprocal payment constitute
state aid in terms of Art. 107 EC. Hence, any funding
of electronic media granted to university publishing
houses by the DFG or any other government orga-
nisation is regarded as state aid, since the universi-
ties do not reciprocate.’® Art. 87 EC only mentions
“undertakings” as receivers of state aid. It has, how-
ever, been established that public institutions are
also considered receivers of state aid, if they partici-
pate in a market.”” This is the case with e-publishing.

The research aid exemption of
the prohibition of state aid

Funding research is, however, not impermissible in
all cases. There are many good reasons for funding
innovation, research and development under cer-
tain circumstances, see 2006,/C 323/01.% But as with
any other type of aid, research aid generally requires
prior notification of the European Commission. Non-
notified aid is prohibited (para 3.1).

Only certain types of aid do not require notification.*
Unlike funding for fundamental research on elec-
tronic media, funding for experimental development
of electronic media does not require notification. Ac-
cording to art. 30 nr. 4 of the guideline 800/2008/EC
this only includes the phases of conceptualisation,
planning and documentation of new products. How-
ever, funding products that do not serve commercial
purposes is not prohibited and does not require no-
tification. Electronic publishing products of univer-
sities are regarded as non-commercial products, if
they are only distributed to universities and related
institutions at cost price. Commercial products, on
the other hand, are only exempt from the prohibi-
tion (for the sake of documentation), if their devel-
opment would be too expensive (art. 30 Nr. 4 of the
Guideline 800/2008/EC). In this case, profits must
be subtracted from the costs covered by state aid.®

IV.Funding electronic university

28

1

journals has no noticeable
competitive effect on the
market for equivalent
commercial print publications

Funding electronic university journals has no nega-
tive effect on private publishing houses with regard
to competition, if these do not publish equivalent
journals in the first place, because of a lack of prom-
ise of significant profit. Where private publishing
houses do in fact publish such journals, the state may
only fund the research and development of univer-
sity journals offered to other universities and pub-
lic research institutions up to the point where the
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aid becomes noticeable on the market and distorts
competition.*!

The only other case in which competition would
be distorted is, if the aid for the electronic journals
also had an effect on the market for printed jour-
nals. In my opinion, however, print and electronic
publications do not constitute one market. Rather,
each product forms their own market. Only online
products offer immediate publication and access to
new research results. Comments and discussions
can, therefore, also be posted much sooner and al-
terations can faster be implemented. This changes
the world of scientific discourse and offers dynam-
ics that expensive and infrequently printed jour-
nals and anthologies cannot achieve. We can there-
fore speak of two different markets, each fulfilling
a different function.*

Books and online texts generally do not belong to
the same market. Whilst the average online-reader
primarily seeks information, a reader with an actual
book in his hands is willing to delve into the com-
plexity of the structure of a text, to work through
and digest it in its entirety. Rieble43 speaks of stud-
ying a text, instead of only screening it for infor-
mation. A scientist writing in an renowned journal
wants to achieve the former. He writes for a partic-
ular audience and wishes to be studied. E-publishing
on the other hand is open to everyone and it is im-
probable that any large profits will come out of it.*

Does competition between
universities and commercial
online products exist?

Online publication by private publishing houses
should also not be included in the market of open
access academic publication described above. Most
of such publishing houses traditionally base on print
media and only publish an online journal, if they ob-
tain the rights to the printed version as well. Con-
sumers are obliged to pay a fee for access to online
articles. Online publications by universities directed
at scientists, academics and scholars are free of
charge and do not require an accompanying print
publication. They offer articles strictly categorised
into certain fields of research, such as those offered
by projects like Euclis, Muse and HighWirePress.
Hence, the consumers of the universities* products
and the commercial products are not the same.*

The global market for tools to publish online jour-
nals would not be distorted by state aid. Without aid,
such products would have next to no chance of en-
tering this new market. A similar development has
been observed regarding the profitability of tradi-
tional printed archives, journals and anthologies.
Funding open access projects could help the market
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flourish and realise its full potential, which would in
turn give academics and scholars the direly needed
easy and fast access to knowledge.*

Conclusion

This paper takes a differentiated look at different
forms of academic publishing and the perspectives
and opportunities created by open access as an in-
creasingly important substitute and expansion to
the classical means of publishing in journals, archi-
ves and anthologies.

It concludes that neither competition law nor state
aid regulations prohibit the funding of academic
open access publications or the setting up of repo-
sitories for these.

Whilst open access challenges some of the traditi-
onal ideas on copyright and authorship, this paper
concludes that at least with regards to academic pu-
blishing a more advanced stance needs to be taken
to better suit the needs of todays academics and the
on-line community of researchers.
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