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Preamble

The Wittem Group

Considering

ff thatfthefestablishmentfoffaffullyffunctioningfmarketf
forf copyrightf protectedf worksf inf thef Europeanf
Union,fasfnecessitatedfinfparticularfbyfthefInternetf
asfthefprimaryfmeansfoffprovidingfinformationfandf
entertainmentfservicesfacrossfthefMemberfStates,f
requiresfcommonfrulesfonfcopyrightfinfthefEUfthatf
reflectfandf integratefbothf thefcivilf andfcommonf
lawf traditionsf off copyrightf andf authors’f rightf
respectively;

ff thatftwentyfyearsfoffharmonizationfhasfbroughtfonlyf
partialfharmonizationfonfcertainfaspectsfofftheflawf
offcopyrightfinfthefMemberfStatesfoffthefEU;

ff thatfthefconsistencyfandftransparencyfoffthefhar-
monizedfrulesfonfcopyrightfinfthefEUfoughtftofbef
improved;

ff thatfcopyrightflawfinfthefEUfshouldfreflectfthefcoref
principlesfandfvaluesfoffEuropeanf law,f includingf
freedomfoffexpressionfandfinformationfasfwellfasf
freedomfoffcompetition;

Recognizing

ff thatfcopyrightfprotectionfinfthefEuropeanfUnionf
findsfitsfjustificationfandfitsflimitsfinfthefneedftof
protectfthefmoralfandfeconomicfinterestsfoffcre-
ators,fwhilefservingfthefpublicfinterestfbyfpromot-
ingfthefproductionfandfdisseminationfoffworksfinf
theffieldfoffliterature,fartfandfsciencefbyfgrantingf
tofcreatorsflimitedfexclusivefrightsfforflimitedftimesf
inftheirfworks;

ff thatfcopyrightflegislationfshouldfachievefanfoptimalf
balancefbetweenfprotectingfthefinterestsfoffauthorsf
andfrightfholdersfinftheirfworksfandfsecuringfthef
freedomftofaccess,fbuildfuponfandfusefthesefworks;

ff thatfrapidftechnologicalfdevelopmentfmakesffuturef
modesfoffexploitationfandfusefoffcopyrightfworksf
unpredictablefandfthereforefrequiresfafsystemfoff
rightsfandflimitationsfwithfsomefflexibility;

BelievingfthatfthefdesignfoffafEuropeanfCopyrightfCodef
mightfservefasfanfimportantfreferenceftoolfforffuturefleg-
islaturesfatfthefEuropeanfandfnationalflevels;

Taking notefoffthefnormsfoffthefmainfinternationalftrea-
tiesfinftheffieldfoffcopyrightfthatfhavefbeenfsignedfandf
ratifiedfbyfthefEUfandfitsfMemberfStates,finfparticularfthef

BernefConvention,fthefTRIPsfAgreementfandfthefWIPOf
CopyrightfTreaty,fandfoffthefharmonizedfstandardsfsetf
byfthefECfdirectivesfinftheffieldfoffcopyrightfandfrelatedf
rights;

Proposes the following European Copyright Code:

Chapter 1: Works

Art. 1.1 – Works

(1)f Copyrightfsubsistsfinfafwork1,fthatfisftofsay,fany2fex-
pression3fwithinftheffieldfoffliterature,fartforfscience4f
infsoffarfasfit5fconstitutesfitsfauthor’sfown6fintellectualf
creation.7

(2)f Theffollowingfinfparticularfarefregarded8ftofbef
withinftheffieldfoffliterature,fartforfsciencefwithinf
thefmeaningfoffthisfarticle:
(a)f Writtenforfspokenfwords,
(b)f Musicalfcompositions
(c)f Playsfandfchoreographies,
(d)f Paintings,fgraphics,fphotographsfandfsculptures,
(e)f Films,
(f)f Industrialfandfarchitecturalfdesigns,
(g)f Computerfprograms,
(h)f Collections,fcompilationsfandfdatabases.

(3)f Theffollowingfarefnot,finfthemselves9,ftofbefregardedf
asfexpressionsfwithinftheffieldfoffliterature,fartforfsci-
encefwithinfthefmeaningfoffthisfarticle:10

a.f Facts,fdiscoveries,fnewsfandfdata;11

b.f Ideasfandftheories;
c.f Procedures,fmethodsfoffoperationfandfmathemat-
icalfconcepts.12

Art. 1.2 – Excluded works

Theffollowingfworksfarefnotfprotectedfbyfcopyright:

(a)f Officialftextsfoffaflegislative,fadministrativefandfju-
dicialfnature,fincludingfinternationalftreaties,fasfwellfasf
officialftranslationsfoffsuchftexts;

(b)f Officialf documentsf published13f byf thef publicf
authorities.14
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Chapter 2: Authorship and ownership

Art. 2.1 – Authorship

Thefauthorfoffafworkfisfthefnaturalfpersonforfgroupfoff
naturalfpersonsfwhofcreatedfit.15

Art. 2.2 – Moral rights

(1)f Thefauthorfoffthefworkfhasfthefmoralfrights.

(2)f Moralfrightsfcannotfbefassigned.

Art. 2.3 – Economic rights

(1)f Thefinitialfownerfoffthefeconomicfrightsfinfafworkf
isfitsfauthor.

(2)f Subjectftofthefrestrictionsfoffarticlef2.4,fthefeconomicf
rightsfinfafworkfmayfbefassigned16,flicensed17fandfpassedf
byfinheritance,finfwholeforfinfpart.

(3)f Iffthefauthorfhasfassignedfeconomicfrights,fhefshallf
nonethelessfhavefafrightftofanfadequatefpartfoffthefre-
munerationfonfthefbasisfoffthefprovisionsfinfarticlesf5.2,f
5.3,f5.4fandf5.5.

(3)f Anfassignmentfisfnotfvalidfunlessfitfisfmadefinfwriting.

Art. 2.4 – Limits

Iffthefcontractfbyfwhichfthefauthorfassignsforfexclusivelyf
licensesfthefeconomicfrightsfinfhisfworkfdoesfnotfade-
quatelyfspecifyf(a)fthefamountfoffthefauthor’sfremuner-
ation,f(b)fthefgeographicalfscope,f(c)fthefmodefoffexploi-
tationfandf(d)fthefdurationfoffthefgrant18,fthefextentfoff
thefgrantfshallfbefdeterminedfinfaccordancefwithfthef
purposefenvisagedfinfmakingfthefgrant.19

Art. 2.5 – Works made in the course of employment

Unlessfotherwisefagreed,fthefeconomicfrightsfinfafworkf
createdfbyfthefauthorfinfthefexecutionfoffhisfdutiesforffol-
lowingfinstructionsfgivenfbyfhisfemployer20farefdeemedf
tofbefassignedftofthefemployer.

Art. 2.6 – Works made on commission

Unlessfotherwisefagreed,fthefusefoffafworkfbyfthefcom-
missionerfoffthatfworkfisfauthorisedftofthefextentfneces-
saryftofachievefthefpurposesfforfwhichfthefcommissionf
wasfevidentlyfmade.21

Chapter 3: Moral rights

Art. 3.1 – General

Thefmoralfrightsfinfafworkfarefthefrightsfoffdivulgation,f
attributionfandfintegrity,fasfprovidedfforfinfarticlesf3.2,f
3.3fandf3.4.

Art. 3.2 – Right of divulgation

(1)f Thef rightf off divulgationf isf thef rightf tof decidef
whether,fandfhowfthefworkfisfdisclosedfforftheffirstftime.

(2)f Thisfrightfshallflastfforftheflifefoffthefauthor.22

Art. 3.3 – Right of attribution

(1)f Thefrightfoffattributionfcomprises:
(a)f thefrightftofbefidentifiedfasfthefauthor23,finclud-
ingfthefrightftofchoosefthefmannerfoffidentification24,f
andfthefright,fiffthefauthorfsofdecides,ftofremainf
unidentified.
(b)f thefrightftofrequirefthatfthefnameforftitlefwhichf
thefauthorfhasfgivenftofthefworkfbefindicated.

(2)f Thisfrightfshallflastfforftheflifefoffthefauthorfandfun-
tilf[…]fyearsfafterfhisfdeath.25fTheflegalfsuccessorfasfde-
finedfbyftheflawsfonfinheritance26fisfentitledftofexercisef
thefrightsfafterfthefdeathfoffthefauthor.

Art. 3.4 – Right of integrity

(1)f Thefrightfoffintegrityfisfthefrightftofobjectftofanyfdis-
tortion,fmutilationforfotherfmodification,forfotherfde-
rogatoryfactionfinfrelationftofthefwork,fwhichfwouldfbef
prejudicialftofthefhonourforfreputationfoffthefauthor.

(2)f Thisfrightfshallflastfforftheflifefoffthefauthorfandfuntilf
[…]fyearsfafterfhisfdeath.fTheflegalfsuccessorfasfdefinedf
byftheflawsfonfinheritance27fshallfbefentitledftofexercisef
thefrightfafterfthefdeathfoffthefauthor.

Art. 3.5 – Consent

Thef authorf canf consent28f notf tof exercisef hisf moralf
rights.29fSuchfconsentfmustfbeflimitedfinfscope30,fun-
equivocal31fandfinformed.32,33

Art. 3.6 – Interests of third parties

(1)f Thefmoralfrightsfrecognisedfinfarticlef3.1fwillfnotf
befenforcedfinfsituationsfwhereftofdofsofwouldfharmf
theflegitimatefinterestsfoffthirdfparties34ftofanfextentf
whichfisfmanifestlyfdisproportionateftofthefinterestsfoff
thefauthor.35,36

(2)f Afterfthefauthor’sfdeath,fthefmoralfrightsfoffattri-
butionfandfintegrityfshallfonlyfbefexercisedfinfafmannerf
thatftakesfintofaccountfthefinterestsfinfprotectingfthef
personfoffthefdeceasedfauthor,fasfwellfasftheflegitimatef
interestsfoffthirdfparties.



European Copyright Code

2010 125 1

Chapter 4: Economic rights

Art. 4.1 – General

(1)f Thefeconomicfrightsfinfafworkfare37fthefexclusivef
rightsftofauthoriseforfprohibitfthefreproduction,fdistri-
bution,frental38,fcommunicationftofthefpublicfandfadap-
tationfoffthefwork,finfwholeforfinfpart39,fasfprovidedfforf
infarticlesf4.2,f4.3,f4.4,f4.5fandf4.6.

(2)f Thefeconomicfrightsfexpiref[…]fyears40fafterfthefyearf
offthefauthor’sfdeath.

Art. 4.2 – Right of reproduction

Thefrightfoffreproductionfisfthefrightftofreproducefthef
workfinfanyfmannerforfform,fincludingftemporaryfre-
productionfinsofar41fasfitfhasfindependent42feconomicf
significance.43

Art. 4.3 – Right of distribution

(1)f Thefrightfoffdistributionfisfthefrightftofdistributef
tofthefpublicftheforiginalfoffthefworkforfcopiesfthereof.

(2)f Thefrightfoffdistributionfdoesfnotfapplyftofthefdis-
tributionfofftheforiginalforfanyfcopyfthatfhasfbeenfputf
onfthefmarketfbyfthefholderfoffthefcopyrightforfwithf
hisfconsent.44

Art. 4.4 – Right of rental

(1)f Thefrightfoffrentalfisfthefrightftofmakefavailablefthef
originalfoffthefworkforfcopiesfthereoffforfusefforfaflim-
itedfperiodfofftimefforfprofitfmakingfpurposes.

(2)f Thefrightfoffrentalfdoesfnotfextendftofthefrentalfoff
buildingsfandfworksfoffappliedfart.

Art. 4.5 – Right of communication to the public

(1)f Thefrightfoffcommunicationftofthefpublicfisfthefrightf
tofcommunicatefthefworkftofthefpublic,fincludingfbutf
notflimitedfto45fpublicfperformance46,fbroadcasting47,fandf
makingfavailableftofthefpublicfoffthefworkfinfsuchfafwayf
thatfmembersfoffthefpublicfmayfaccessfitffromfafplacef
andfatfaftimefindividuallyfchosenfbyfthem.

(2)f Afcommunicationfoffafworkfshallfbefdeemedftofbeftof
thefpublicfiffitfisfintendedfforfafpluralityfoffpersons,fun-
lessfsuchfpersonsfarefconnectedfbyfpersonalfrelationship.

Art. 4.6 – Right of adaptation

Thefrightfoffadaptationfisfthefrightftofadapt,ftranslate,f
arrangeforfotherwisefalterfthefwork.

Chapter 5: Limitations48

Art. 5.1 – Uses with minimal economic significance

Thef followingf usesf withf minimalf economicf signifi-
cancefarefpermittedfwithoutfauthorisation,fandfwith-
outfremuneration:49

(1)f thefmakingfoffafback-upfcopyfoffafworkfbyfafpersonf
havingfafrightftofusefitfandfinsofarfasfitfisfnecessaryfforf
thatfuse;

(2)f thefincidentalfinclusionfoffafworkfinfotherfmaterial;

(3)f usefinfconnectionfwithfthefdemonstrationforfrepairf
offequipment,forfthefreconstructionfoffanforiginalforfaf
copyfoffafwork.

Art. 5.2 – Uses for the purpose of freedom of expres-
sion and information

(1)f Theffollowingfusesfforfthefpurposefofffreedomfoffex-
pressionfandfinformationfarefpermittedfwithoutfauthori-
sationfandfwithoutfremuneration,ftofthefextentfjustifiedf
byfthefpurposefoffthefuse:

(a)f usefoffafworkfforfthefpurposefoffthefreportingfoff
contemporaryfevents;
(b)f usefoffpublishedfarticlesfonfcurrentfeconomic,f
politicalforfreligiousftopicsforfoffsimilarfworksfbroad-
castfbyfthefmedia,fprovidedfthatfsuchfusefisfnotfex-
presslyfreserved;
(c)f usefoffworksfoffarchitectureforfsculpture,fmadef
tofbeflocatedfpermanentlyfinfpublicfplaces;
(d)f usefbyfwayfoffquotationfofflawfullyfdisclosedf
works;50

(e)f usef forf thef purposef off caricature,f parodyf orf
pastiche.

(2)f Theffollowingfusesfforfthefpurposefofffreedomfoffex-
pressionfandfinformationfarefpermittedfwithoutfauthori-
sation,fbutfonlyfagainstfpaymentfoffremunerationfandftof
thefextentfjustifiedfbyfthefpurposefoffthefuse:

(a)f usefoffsinglefarticlesfforfpurposesfoffinternalfre-
portingfwithinfanforganisation;
(b)f usefforfpurposesfoffscientificfresearch.

Art. 5.3 – Uses permitted to promote social, political 
and cultural objectives

(1)f Theffollowingfusesfforfthefpurposefoffpromotingfso-
cial,fpoliticalfandfculturalfobjectivesfarefpermittedfwith-
outfauthorisationfandfwithoutfremuneration,fandftofthef
extentfjustifiedfbyfthefpurposefoffthefuse:

(a)f usefforfthefbenefitfoffpersonsfwithfafdisability,f
whichfisfdirectlyfrelatedftofthefdisabilityfandfoffaf
non-commercialfnature;
(b)f useftofensurefthefproperfperformancefoffadmin-
istrative,fparliamentaryforfjudicialfproceedingsforf
publicfsecurity;51
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(c)f usefforfthefpurposefoffnon-commercialfarchivingfbyf
publiclyfaccessibleflibraries,feducationalfestablishmentsf
orfmuseums,fandfarchives.52

(2)f Theffollowingfusesfforfthefpurposefoffpromotingfim-
portantfsocial,fpoliticalfandfculturalfobjectivesfarefper-
mittedfwithoutfauthorisation,fbutfonlyfagainstfpaymentf
offremuneration,fandftofthefextentfjustifiedfbyfthefpur-
posefoffthefuse:

(a)f reproductionfbyfafnaturalfpersonfforfprivatefuse,f
providedfthatfthefsourceffromfwhichfthefreproduc-
tionfisfmadefisfnotfanfobviouslyfinfringingfcopy;
(b)f usefforfeducationalfpurposes.

Art. 5.4 – Uses for the purpose of enhancing 
competition

(1)f Thef followingfusesf forf thefpurposefoffenhancingf
competitionfarefpermittedfwithoutfauthorisationfandf
withoutfremuneration,ftofthefextentfjustifiedfbyfthefpur-
posefoffthefuse:

(a)f usefforfthefpurposefoffadvertisingfpublicfexhibi-
tionsforfsalesfoffartisticfworksforfgoodsfwhichfhavef
beenflawfullyfputfonfthefmarket;53

(b)f usefforfthefpurposefoffreversefengineeringfinfor-
derftofobtainfaccessftofinformation,fbyfafpersonfen-
titledftofusefthefwork.

(2)f Usesfoffnewsfarticles,fscientificfworks,findustrialfde-
signs,fcomputerfprogramsfandfdatabasesfarefpermittedf
withoutfauthorisation,fbutfonlyfagainstfpaymentfoffafne-
gotiatedfremuneration54,fandftofthefextentfjustifiedfbyf
thefpurposefoffthefuse,fprovidedfthat:

(i)f thefusefisfindispensableftofcompetefonfafderiv-
ativefmarket;
(ii)f thefownerfoffthefcopyrightfinfthefworkfhasfre-
fusedftoflicensefthefusefonfreasonablefterms,flead-
ingftofthefeliminationfoffcompetitionfinfthefrele-
vantfmarketfand
(iii)f thefusefdoesfnotfunreasonablyfprejudicefthef
legitimatefinterestsfoffthefownerfoffthefcopyrightf
infthefwork.

Art. 5.5 – Further limitations

Anyfotherfusefthatfisfcomparableftofthefusesfenumeratedf
infart.f5.1ftof5.4(1)fisfpermittedfprovidedfthatfthefcor-
respondingfrequirementsfoffthefrelevantflimitationfaref
metfandfthefusefdoesfnotfconflictfwithfthefnormalfexploi-
tationfoffthefworkfandfdoesfnotfunreasonablyfprejudicef
theflegitimatefinterestsfoffthefauthorforfrightholder,ftak-
ingfaccountfofftheflegitimatefinterestsfoffthirdfparties.55

Art. 5.6 – Relation with moral rights

(1)f Usesfunderfthisfchapterfarefpermittedfwithoutfprej-
udiceftofthefrightfoffdivulgationfunderfarticlef3.2.56

(2)f Usesfpursuantftofarticlesf5.2,f5.3,f5.4fandf5.5farefper-
mittedfwithoutfprejudiceftofthefrightfoffattributionfun-

derfarticlef3.3,funlessfsuchfattributionfisfnotfreasonablyf
possible.

(3)f Usesfpursuantftofarticlesf5.1,f5.2,f5.3fandf5.5,farefper-
mittedfwithoutfprejudiceftofthefrightfoffintegrityfunderf
articlef3.4,funlessfthefapplicableflimitationfallowsfforf
suchfanfalterationforfthefalterationfisfreasonablyfduef
toftheftechniquefoffreproductionforfcommunicationfap-
pliedfbyfthefuse.

Art. 5.7 – Amount and collection of remuneration

(1)f Anyfremunerationfprovidedfforfunderfthisfchapterf
shallfbeffairfandfadequate.57

(2)f Afclaimfforfremunerationfaccordingftofarticlesf5.2(2)f
andf5.3(2)fcanfonlyfbefexercisedfbyfafcollectingfsociety.

Art. 5.8 – Limitations prevailing over technical 
measures58

Infcasesfwherefthefusefoffcopyrightfprotectedfworksfisf
controlledfbyftechnicalfmeasures,fthefrightholderfshallf
havefanfobligationftofmakefavailablefmeansfoffbenefit-
ingffromfthefusesfmentionedfinfarticlesf5.1fthroughf5.5f
withfthefexceptionfoffart.f5.3(2)(a),fonfconditionfthat:

(a)f thefbeneficiaryfofftheflimitationfhasflawfulfac-
cessftofthefprotectedfwork,
(b)f thefusefoffthefworkfisfnotfpossibleftofthefex-
tentfnecessaryftofbenefitffromftheflimitationfcon-
cerned,fand
(c)f thefrightholderfisfnotfpreventedffromfadoptingf
adequatefmeasuresfregardingfthefnumberfoffrepro-
ductionsfthatfcanfbefmade.



1 Theftermf‘work’fisfusedfthroughoutfthisfCodefasfafgeneralftermf
tofdenotefsubjectfmatterfprotectedfbyfcopyrightfasfdefinedf
infthisfarticle.fItfdoesfnotfcoverfsubjectfmatterfprotectedfbyf
whatfisfusuallyfreferredftofasfneighbouringforfrelatedfrights.

2 ‘Any’fdenotesf“whateverfmayfbefitsfmodeforfformfoffexpres-
sionforfitsfmerit”.fTherefisfnofrequirementfofffixation.fAnfad-
aptationfoffafworkfmayfqualifyfasfafworkfitself.

3 Theftermf‘expression’findicatesftheftraditionalfrequirementf
thatfworksfbefthefresultfoffthefauthor’sfpersonalfexpression.

4 Theftermf‘literary,fartisticforfscientificfexpressions’,fwhichf
isfinspiredfbyfart.f2(1)fBC,fcircumscribesfthefdomainfoffcopy-
right,fandfservesfasf“Oberbegrifff”.

5 ‘Infsoffarfas’findicatesfthatfthefrequirementfoffconstitutingf
‘itsfauthor’sfown,fintellectualfcreation’fisfnotfmerelyfafcondi-
tionfforfthefexistencefoffcopyright,fbutfalsofdefinesfitsflimits.

6 ThefCodefdoesfnotfuseforfdefineftheftermforiginal,fbutfinfprac-
ticefitfmightfstillfbefusedftofindicatefthatfthefproductionfqual-
ifiesfasfaf(protected)fwork.

7 Theftermf‘fthefauthor’sfownfintellectualfcreation’fisfderivedf
fromfthefacquisf(notablyfforfcomputerfprograms,fdatabasesf
andfphotographs).fItfcanfbefinterpretedfasfthef“average”fEu-
ropeanfthreshold,fpresumingfitfisfsetfsomewhatfhigherfthanf
skillfandflabour.fThisfisfpossiblefiffemphasisfisfputfonfthefel-
ementfoffcreation.fForffactualfandffunctionalfworks,ftheffo-
cusfwillfbefmorefonfafcertainflevelfoffskillf(judgement)fandf
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labour,fwhereasfforfproductionsfinfthefartisticffieldftheffocusf
willfbefmorefonfpersonalfexpression.

8 Thefcategoriesflistedfherefarefmerelyfexamplesfandfshouldf
notfbeftakenftofbefexhaustive.fThefexemplaryflistfindicatesf
‘core’fareasfoffcopyright.

9 Theftermf‘asfsuch’fhasfbuiltfupfaflotfoffjurisprudencefunderf
thefEPCfartf52,fandfisfthereforefavoidedfhere.

10 Whereasfart.f1.1f(3)fdesignatesfsubjectfmatterfthatfasfafmatterf
offprinciplefdoesfnotffallfwithinfthefdomainfoffcopyright,fart.f
1.2fdealsfwithfworksfthatfdoffallfwithinfthefdomainfoffcopy-
right,fbutfarefexcludedffromfcopyrightfprotection.

11 Cf.fart.f10(2)fTRIPS:fsuchfprotectionfshallfnotfextendftofthef
dataforfmaterialfitself;fseefalsofart.f3(2)fDatabasefDirective.

12 Cf.fart.f9(2)fTRIPS.
13 Theftermf‘published’fdoesfnotfimplyfthatfafworkfmustffor-

mallyfhavefbeenfpublishedfinfanfOfficialfJournalforfequiva-
lent.fHowever,fsecretforfconfidentialfinformationfcanfnotfbef
consideredfasf‘published’.

14 Asftof‘official’fworksfbyfprivatefauthors,fthesefwillfbefpro-
tectedfuntilftheyfbecomef‘official’.fAlso,fquestionsfoffmoralf
rightsfcouldfstillfarisefdespitefthefexclusion.

15 Infcasefofffilmsfsuchfco-authorsfincludefthefdirector,fthefau-
thorfoffthefscreenplayfandfthefauthorfoffthefdialoguefandfthef
composerfoffmusicfspecificallyfcreatedfforfusefinfthefcinemat-
ographicforfaudiovisualfwork;fseefart.f2(2)fTermfDirective.

16 Theftermf‘assignment’findicatesfafcessionfoffeconomicfrights;f
ownershipfoffthefrightsfisftransferredftofanotherfperson.

17 Theftermf‘license’findicatesfanfactfoffauthorisationf(permis-
sion)ftofusefthefwork.

18 Theftermf‘grant’fisfusedfherefasfanfoverarchingftermfencom-
passingfbothfassignmentfandflicense.

19 Art.f2.4fisfmeantftofprotectfauthorsfagainstfoverbroadfgrantsf
offrights.fItfdoesfsofbyfgivingfafprimaryfrulefandfafsubsidiaryf
(default)frule.fThefprimaryfrulefrequiresfadequatefspecifica-
tionfinfthefgrantingfcontractfoffthefcoreffeaturesfoffsuchfafcon-
tract:fremuneration,fgeographicalfscope,fmodesfoffexploita-
tionfandfdurationfoffthefgrant.fFailureftofcomplyfwithfthefrulef
offspecificityfwillfnotfhoweverfnullifyfthefgrant,fbutfwillfresultf
infthefdefaultfrulefbecomingfoperational.fUnderfthefdefaultf
rulefanyfgrantfoffcopyrightfisftofbefinterpretedfinfaccordancef
withfthefgrant’sfunderlyingfpurposef(purpose-of-grantfrule).

20 Thefscopefoffthefassignmentfwillfthereforeflargelyfdependfonf
thefcontractfoffemploymentfbetweenfthefauthorfandfthefem-
ployer,fasfdeterminedfbyfapplicableflaw.fThefgeneralfrulesfonf
assignmentfoffart.f2.3fandf2.4fdofnotfapplyfhere.

21 Suchfpurposesfmustfhavefbeenfknownfto,forfobviousftofthef
author,fforfexample,ffromftheftermsfoffthefcommissioningf
agreement.

22 Itfwasfgenerallyffeltfbyfthefmembersfoffthefgroupfthatfnotfallf
moralfrightsfmeritfthefsameftermfoffprotection,fandfthatfthef
rightfoffdivulgationfmightfexpireffollowingfthefdeathfoffthef
author,fwhereasfotherfmoralfrightsfcouldfremainfprotectedf
forfafcertainfperiodfpostfmortem.fNotefhoweverfthatfgeneralf
rightsfoffprivacyfmightfstillfpreventfunauthorizedfpublica-
tionfpostfmortemfoffunpublishedfworks.

23 Thefexistencefoffthefrightfoffattributionfcannotfdependfonfanyf
condition,fsuchfasfafclaimforfassertionfbyfthefauthor.

24 Thefmannerfthefauthorfchoosesftofbefidentifiedfshouldftakef
intofaccountfthefconstraintsfresultingffromftheftypefoffworkf
involvedfandfthefcustomaryfpracticesfregardingfattributionf
infhisffield.

25 Seefnotef22.
26 Asfdeterminedfbyftheflawsfoffinheritance,feitherfthefheirsf

orfafpersonfespeciallyfappointedfbyfthefauthorfcanfexercisef
thesefmoralfrights.

27 Id.

28 Consentfbyfthefauthorftofwaivefhisfmoralfrightfmustfbefcer-
tain.fThisfconsentfcanfresultffromfafwrittenfinstrumentforfmayf
befimpliedfiffnofotherfinterpretationfoffthefauthor’sfwillfcanf
befdeducedffromfthefwrittenfinstrumentforffromfthefpartic-
ularfcircumstancesfoffthefcase.

29 Iffthefauthorfconsentsfnotftofexercisefhisfmoralfrights,fthefac-
tionfconsentedftofwillfnotfconstitutefanfinfringement.

30 Generalfwaiversfarefnotfpossible,fbutfanfauthorfmayfconsentf
tofparticularfuses.

31 Consentfinfwritingfshouldfbefregardedfasfevidencefthatfthef
consentfwasfunequivocal.

32 Consentfisfonlyfinformedfwhereffullfinformationfisfdisclosedf
tofthefauthorf(orfafrepresentativeforfagentfthereof)fasftofthef
wayfinfwhichfthefworkfwillfbefused,fincludingfdetailsfoffworksf
whichfwillfbefusedfinfassociationfwithfthefwork.fThefwaiverf
mayfresultffromfafcollectivefnegotiationfbyfthirdfpartiesfrep-
resentingfthefinterestsfoffthefauthors,fsuchfasfanfauthor’sf
union.

33 Thefconditionfoffinformedfconsentfwillfweighfparticularlyf
heavyfinfcasesfoffstandard contractsfstipulatingfaffarfreachingf
consentfoffthefauthorfnotftofexercisefmoralfrights.

34 Thefnotionfoff‘interestsfoffthirdfparties’fcoversfinterestsfoff
anyfprivatefparty,fsuchfasfafpublisher,fasfwellfoffthefpublicfinf
generalfwhich,fforfinstance,fhasfaflegitimatefinterestfinfim-
provingfthefaccessftofthefwork.

35 Forfexample,fparticularlyfthefintegrityfrightfwouldfbefatten-
uatedfinfrelationftofworksfofflowfauthorship.

36 Thisf‘abusfdefdroit’fprinciplefalsofappliesftofeconomicfrights.f
Iffitfisfspecificallyfmentionedfhere,fthisfisfbecause,funlikefthef
casefoffthefeconomicfrights,fthefprinciplefisfnotfalreadyfela-
bouratedfinfafbodyfofflimitations.

37 Thisfarticlefcomprisesfanfexhaustivef(closed)flistfoffthefeco-
nomicfrights.fNote,fhowever,fthatf‘communicationftofthefpub-
lic’fisfanfopenfconcept,fandfart.f4.5fcomprisesfafnonexhaustivef
(open)flistfoffactsffallingfunderfthatfconcept.

38 AsfexplainedfinfthefIntroduction,fthefpublicflendingfrightf
andfthefartists’fresalefrightf(droitfdefsuite)farefnotfincludedf
here,fbecausefthesefarefremunerationfrightsfthatfdofnotfqual-
ifyfasfexclusivefeconomicfrightsfandfasfsuchfremainfoutsidef
thefscopefoffthefCode.

39 Thefphrasef‘infwholeforfinfpart’fimpliesfthatfthefusefoffafpartf
offafprotectedfworkfconstitutesfafrestrictedfactfor,fasfthefcasef
mayfbe,fanfinfringement,fiffthisfpartfinfandfbyfitselffqualifiesf
forfcopyrightfprotection.

40 ItfwasfgenerallyffeltfbyfthefmembersfoffthefGroupfthatfthef
currentftermfoffprotectionfoffthefeconomicfrightsfisftooflong.f
Howeverfviewsfdivergedfasftofthefappropriatefterm.

41 Thefphrasef‘insofarfasfitfhasfindependentfeconomicfsignifi-
cance’fonlyfrefersftoftemporaryfreproductions.

42 Theftermf‘independent’fmeansfindependentffromfafpermit-
tedfusef(i.e.fpermittedfeitherfbyflawforfauthorisedfbyfthefrightf
holder).

43 Thisfcarve-outfabsorbsfthefrulefoffart.f5(1)fInfoSocfDirective.f
Notefthatfitfdoesfnotfdeterminefthefburdenfoffprooffwhetherf
orfnotfthefreproductionfinfquestionfisforfisfnotftemporaryf
and/orfhasfnofindependentfeconomicfsignificance.

44 Thisfrulefoffexhaustionfhasftofbefinterpretedfcoherentlyfwithf
thefsamefconceptfinftheflawfoffindustrialfproperty.

45 Thef rightfoff communicationf tof thefpublicf isfdividedf intof
threef mainf categories,f butf thef listf isf open-endedf andf
non-exhaustive.

46 Publicfperformancefalsofincludesfpublicfrecitation,f“publicf
communicationfbyfloudspeakerforfanyfotherfanalogousfin-
strumentftransmitting,fbyfsigns,fsoundsforfimagesf[offthef
broadcastfoffthefwork]”f(art.f11bisf(1)f(iii)fBC)fandfpublicfdis-
playf(i.e.fonfafscreen).
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47 Theftermf‘broadcasting’fincludesfrebroadcastingfandfretrans-
mitting,fbyfwirelessfandfwiredf(cable)fmeans.

48 Forfthefsakefoffclarity,flimitationsfhavefbeenfbroughtftogetherf
underfseveralfcategories.fThefcategoriesfdofnotfhoweverfprej-
udicefasftofthefquestion,fwhatfinterestsfdo,forfshould,finfaf
particularfcaseforfevenfinfgeneral,funderlieftheflimitation.fInf
practice,fthisfmightfbefafmixturefoffseveralfoffthefinterestsf
indicated.fThefweaknessfinfafparticularfcasefoffthefinterestf
underfwhichfthefapplicableflimitationfhasfbeenfcategorizedf
doesfnotfprejudicefasftofthef(non-)applicabilityfofftheflimi-
tation.fHowever,fthefconcretefexamplesfenumeratedfunderf
thosefcategoriesfdofhavefafnormativefefffect,fsincefart.f5.5fex-
tendsfthefscopefoffthefspecificallyfenumeratedflimitationsfbyf
permittingfotherfusesfthatfarefsimilarftofanyfoffthefusesfenu-
merated,fsubjectftofthefoperationfoffthefthree-stepftest.fInf
thisfway,fChapterf5freflectsfafcombinationfoffafcommonflawf
stylefopen-endedfsystemfofflimitationsfandfafcivilflawfstylef
exhaustivefenumeration.fOnfthefonefhand,fthefextensionftof
similarfusesfprovidesfthefsystemfwithfafflexibilityfwhichfisfin-
dispensablefinfviewfofftheffactfthatfitfisfimpossibleftofforeseef
allfthefsituationsfinfwhichfaflimitationfcouldfbefjustified.fOnf
thefotherfhand,fthefpossibilityfoffflexibilityfisfnarrowedfdownf
inftwofways.fFirstly,fthefextensionfappliesftofusesf‘similar’ftof
thefonesfexpresslyfenumerated.fThus,fafcertainfnormativefefff
ectfisfbestowedfonfthesefexamples;fthefcourtsfcanfonlyfpermitf
usesfnotfexpresslyfenumeratedfinsofarfasfafcertainfanalogyf
canfbefestablishedfwithfusesfthatfarefmentionedfbyfthefCode.f
Secondly,fsuchfsimilarfusesfmayfnotfconflictfwithfthefnormalf
exploitationfoffthefworkfandfnotfunreasonablyfprejudicefthef
legitimatefinterestsfoffthefauthorforfrightholder,ftakingfac-
countfofftheflegitimatefinterestsfoffthirdfparties.

49 Withfregardftofthefquestion,fwhetherfaflimitationfpermitsfthef
usefactfinfquestionforfnot,fthefCodefdoesfnotfdistinguishfbe-
tweenfanaloguefandfdigitalfuses.fHowever,fafdistinctionfmightf
befmadefinfrespectfoffthefamountfoffremunerationfduefforf
certainfuses;fseefnotef57.

50 Althoughfquotationsfnormallyfwillfonlyfimplyfpartialfusefoff
afwork,fitfmayfinfcertainfcasesfbefpermittedftofquotefthefen-
tirefwork.

51 Thefreportingfoffadministrative,fparliamentaryforfjudicialf
proceedingsfisfcoveredfbyfart.f5.2f(1)f(a).

52 Seefart.f5f(2)f(c)fInformationfSocietyfDirective.fItfisfunderstoodf
thatfthefexceptionfonlyfcoversfreproductionsfmadefinforderf
tofpreservefdocuments,fbutfnotfanyfsubsequentfcommercialf
exploitationfoffthefworksfthatfhavefbeenfarchived.

53 Thefmeansfoffadvertisingfasfmentionedfinfart.f5.4f(1)fshouldf
befnormalfandfproportionatefforfthefbusiness.

54 Theftermf‘negotiatedfremuneration’fmeansfthatfthefcom-
pulsoryflicenseffeefisftofbefnegotiatedfinfindividualfcases,f
andf thereforef doesf notf implyf af rolef forf collectivef rightsf
management.

55 Seefnotef48.fNotefthatfart.f5.5fdoesfnotfallowfnewflimitationsf
byfblendingfthefcriteriafoffarticlesf5.1ftof5.3.

56 Thisfprovisionfdoesfnotfprejudicefasftofthefdirectfapplicationf
offtheffundamentalfrightfofffreedomfoffexpression.fItfisfhow-
everfunderstoodfthatfonlyfinfhighlyfexceptionalfcases,fsuchfasf
quotationfinfthefpressfoffimportantfsecretfdocuments,ftheref
couldfbefafgroundfforfsuchfafcorrection.

57 Whilefnofdistinctionfoffanaloguefandfdigitalfusefactsfshallfbef
madefwithfregardftofthefquestionfoffthefpermissionfoffthefusef
actfasfsuch,fitfseemsfappropriateftofdiffferentiatefthefamountf
offremunerationfduefdependingfonfthefeconomicfsignificancef
offthefusefactftofthefuser.fItfshouldfbefnotedfthatfthefusefcanf
befmadefbyfafthirdfpartyfonfbehalffoffbeneficiariesfoffthesef
limitations,fbutfthatfinfsuchfcasesfthefremunerationftofbef
paidfmayfbefhigherfthanfiffitfisfmadefbyfthefprivilegedfindi-
vidualfitself.

58 NotefthatfthefCodefdoesfnotfotherwisefdealfwithftheflegalfpro-
tectionfofftechnicalfprotectionfmeasures.


