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Abstract: Following European legislative ini-
tiatives in the field of copyright limitations and excep-
tions, policy flexibilities formerly available to mem-
ber states has been greatly diminished. The law in
this area is increasingly incapable of accommodat-
ing any expansion in the scope of freely permitted
acts, even where such expansion may be an appro-
priate response to changes in social and technologi-
cal conditions. In this article, the causes of this prob-
lem are briefly canvassed and a number of potential
solutions are noted. It is suggested that one such so-
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lution — the adoption of an open, factor-based model
similar to s 107 of the United States' Copyright Act
— has not received the serious attention it deserves.
The fair use paradigm has generally been dismissed
as excessively unpredictable, contrary to interna-
tional law and/or culturally alien. Drawing on recent
fair use scholarship, it is argued here that these dis-
advantages are over-stated and that the potential
for the development of a European fair use model
merits investigation.
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Introduction

1 Thisarticle is based upon a paper given at the “Com-
mons, Users, Service Providers” conference at which
the Journal of Intellectual Property Information Technol-
ogy and e-Commerce was inaugurated.! The paper was
delivered in a stream entitled, “Limitations: the Cen-
tre-Piece of Copyright Stuck”. This striking image
suggests a balancing mechanism - perhaps previ-
ously well-lubricated and freely moving - which has
ground to a halt, immovably set in a single position.
This seems to me to be an accurate metaphor for the
current system of limitations and exceptions in Eu-
ropean copyright law. Flexibility formerly available
to member states has been greatly diminished and
the law is increasingly incapable of accommodating
any expansion in the scope of freely permitted acts,
even where such expansion would be an appropri-
ate response to changes in social and technological
conditions. In this article, the widely-noted causes
of this problem are briefly canvassed and a number
of potential solutions are noted. It is suggested that
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one such solution - the adoption of an open, factor-
based model similar to s 107 of the United States’
Copyright Act - has not received the serious atten-
tion it deserves. While the fair use paradigm has cer-
tainly been discussed in this context, it has generally
been dismissed as excessively unpredictable, contrary
to international law and/or culturally alien. It is ar-
gued here that these disadvantages are over-stated.

The problem - the
centre-piece stuck

2 There has been widespread criticism of the system
of exceptions? established under the acquis commu-
nautaire.® This criticism has been particularly strong
in respect of the legislative choices enshrined in the
Information Society Directive. As is well-known,
that Directive establishes a series of broadly defined
rights® and subjects those rights to an exhaustive,
but optional, list of permissible exceptions. The ap-
plication of those exceptions is constrained by the
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“three-step test”.® They can also generally be nul-
lified through the imposition of contrary contrac-
tual prohibition and/or the application of techno-
logical measures. In her contribution to this edition
of JIPITEC, Lucie Guilbault clearly indicates the neg-
ative consequences of the legislative decisions taken
in drawing up the Information Society Directive. In
particular, she notes the tendency towards obsoles-
cence that inevitably arises as a result of the choice
of an exhaustive list of “closed” exceptions.” Martin
Senftleben describes the way in which the direct ap-
plication by courts of the “three-step test” in some
jurisdictions exacerbates the negative features of
this scheme, producing a copyright system which
has neither flexibility nor legal certainty - in short,
the “worst-case scenario”.?

This is a bleak picture. Nevertheless, things appear
to have got even worse. In an ideal world, the Court
of Justice would mitigate some of the potential dis-
advantages of this legislative scheme - perhaps by
holding that the exceptions permissible under the
acquis are to be interpreted broadly where appropri-
ate (for example, to take account of the fundamental
rights of users and/or the promotion of technolog-
ical development) or by finding that the obligation
to apply the “three-step test” under Article 5(5)
of the Directive is directed at national legislatures
only. Rather, to the contrary, in its judgment in In-
fopaq International A/S v Danske Dagblades,” it appears
to have gone out of its way to ensure that the “cen-
tre-piece” of European copyright law is more firmly
stuck than ever.

Infopaq concerned a defendant media monitoring
agency’s provision of its clients with summaries of
selected articles from Danish newspapers. The agency
used an automated process involving the scanning
and temporary storage of the whole of selected arti-
cles and the more permanent storage of shorter sec-
tions of these articles. The main issues with which
the Court was concerned were; (i) the interpreta-
tion of the concept of “reproduction... in whole or in
part” (Art 2) and; (ii) the question of whether or not
the defence available for transient reproductions of
copyright works (Art 5(1)) covered the defendant’s
activities in this case. The Judgment is rich in sig-
nificance for copyright lawyers and has an impact
that extends beyond these points. Attention has fo-
cused on its indirect harmonisation of the “original-
ity” standard for all forms of copyright works.** How-
ever, it is with the general approach established by
the Court to (i) the interpretation of the exceptions
and limitations under Art 5 and (ii) the manner in
which the question of whether or not a “reproduc-
tion [in part]” is to be answered under the Directive,
with which we are concerned here."

In relation to the exceptions, the Court states that:
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“...the provisions of a directive which derogate from
ageneral principle established by that directive must
be interpreted strictly...”*2

In this instance, it is suggested that the rights granted
under the Directive constitute the “general prin-
ciple” and, accordingly, exceptions must be inter-
preted narrowly. The Court also claims that this in-
terpretation is supported by the need for exceptions
to be “interpreted in the light of Article 5(5)”." This
stance effectively generalises the principle of narrow
interpretation traditionally applied in certain mem-
ber states and, as result, raises obvious concerns. At
a fundamental level, the harmonisation by stealth
of this important aspect of copyright law - not cov-
ered in the Directive itself - is undemocratic. Some
jurisdictions within Europe have, to date, operated
avery different interpretative rule in this context.
Apart from this concern about process, there are also
a number of substantive objections that can be lev-
elled at the decision. Most obviously, where a par-
ticular exception is supported by the fundamental
rights of users or members of the public (news re-
porting, parody or quotation are potential examples),
narrow interpretation seems inappropriate.” More
generally, however, the adoption of such a dogmatic
approach seems unwise. The circumstances regu-
lated by copyright law are very diverse and deserve
a graduated range of solutions. A rule that was de-
veloped in a traditional setting in which the inter-
ests of authors could generally be supported by the
claims of high creativity no longer seems appropri-
ate in a world in which rights have proliferated and
overlap with one another. This conclusion even ap-
pears to have been reached on occasion already by
courts within the “author’s right” tradition.!® In the
face of rapidly changing technological conditions, it
seems foolhardy to set in place a firm predisposition
in favour of one party to disputes in all circumstances.

The Court’s reliance upon the “three-step test” in sup-
port of its decision on this issue is also misplaced. It
confuses legal mechanisms with quite different func-
tions.”” Under the Berne Convention and the TRIPS
Agreement, the function of the “three-step test” is
to constrain the powers of national legislatures to
introduce exceptions that do not satisfy its condi-
tions.”® Arguably, under Art 5(5) of the Information
Society Directive, this role has been extended to pre-
vent judges from “applying” exceptions in a manner
that does not satisfy the “test”.”” Nevertheless, even
in this extended role, its function is not the same
as a principle of narrow interpretation that obliges
courts to construe exceptions in a manner that fa-
vours right-holders. At no point in the drafting his-
tory of any version of the “three-step test” is it sug-
gested that the “test” was designed to serve this role.

It would appear that, in laying down a rule of nar-

row interpretation, the Infopag judgment has exac-
erbated the difficulties outlined at the beginning of
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this article.” However, this may not be its only neg-
ative consequence. The Court’s decision on the ap-
propriate method of determining whether a defen-
dant has reproduced a work “in whole or in part” may
also remove residual flexibility from the European
copyright system. On this issue, the Court held that:

“...[T]he reproduction of an extract of a protected
work...is such as to constitute reproduction in part
within the meaning of article 2 of directive 2001/29,
if that extract contains an element of the work which,
as such, expresses the author’s own intellectual
creation...”*

This statement emphasises the link between the
threshold for the acquisition of copyright in the first
place and the analysis of infringement. A reproduc-
tion will only infringe copyright where it contains an
element of the protected creativity. On the face of
it, this appears uncontroversial to a copyright law-
yer.2 It seems highly likely that such an investiga-
tion of the relationship between the “input” of a cre-
ator and a defendant’s “taking” would form a part of
the traditional approach to the analysis of infringe-
ment in all member states.”” However, if the Judg-
ment is to be interpreted as holding that this is the
only relevant criterion for determining whether an
infringement in part has occurred, it may have sig-
nificant consequences. In Germany, for example, in
applying the “free use” provision,* courts consider
not only the extent to which an author’s “input” has
been “taken” by a defendant, but also the extent of
a defendant’s “additions” to a work. While this ap-
proach to the question of infringement is not directly
addressed by the Court in Infopag, it seems hard to
reconcile the Judgment with such doctrines. If this
analysis is accurate, Infopaq will have stuck the “cen-
tre-piece” yet more firmly again.

Potential solutions -
unsticking the centre-piece

How then can “balance”” and flexibility be restored
to the system of copyright exceptions in Europe? One
obvious step would be to review and redraft the exist-
ing list of exceptions as appropriate. Unfortunately,
there are a number of obvious obstacles to such a
project. First, the legislative process in this area is
notoriously violent and slow. Secondly, a number of
jurisdictions have only recently implemented the re-
quirements of the Information Society Directive and
thus seem unlikely to be keen to consider another
substantial overhaul of the system. Thirdly, in the
face of constant technological development, such a
review process would need to be regularly repeated.

Several other proposals for restoring “balance” to

the system have been advanced. These suggestions
address one or more of the features of the acquis that
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contribute to its current state of sclerosis. It has, for
example, been proposed that the systemic imbalance
arising from the fact that, in most member states, ex-
ceptions can be over-ridden by contractual provision
could be addressed if some - or all - exceptions and
limitations were designated as imperative.” Simi-
larly, it has been suggested that more effective pro-
tection against the by-passing of exceptions through
technological measures should be implemented?
and that the “three-step test” enshrined in Art 5(5)
should be interpreted in a more “balanced” manner
than has sometimes been the case,” thus mitigating
the “worst-case scenario” described by Senftleben.

These proposals all advance remedies for specific
problems that contribute to the overall calcification
of the system described above. A number of ideas for
more comprehensive realignment of the European
copyright system have also been made. It has, for ex-
ample, been argued that the law should more effec-
tively recognise the fundamental rights of users and
members of the public; thus allowing powerful rights,
such as the rights to freedom of expression, informa-
tion and privacy, to counter-balance the recent tide
of right-holder-focused developments.? These sug-
gestions are important and valuable. However, none
provides a comprehensive solution to the structural
problem of inflexibility. Even the intervention of
fundamental rights is unlikely to provide guidance
in certain areas in which new questions about the
application of copyright law arise.

There have, however, also been proposals for change
at this structural level. For example, the Wittem
group® has published a draft European copyright
code as a model or reference tool for future harmon-
isation initiatives.’! In this draft code, a re-drafted
(and mandatory) list of specific exceptions and lim-
itations is proposed.’? Several of the exceptions are
drafted in a relatively open manner, enabling a flex-
ible judicial response to changing circumstances.*
The draft code also includes an open “meta-excep-
tion” covering:

“Any other use that is compatible to the uses enu-
merated...is permitted provided that the correspond-
ing requirements of the relevant limitation are met
and the use does not conflict with the normal exploi-
tation of the work and does not unreasonably preju-
dice the legitimate interests of the author or right-
holder, taking account of the legitimate interests of
third parties.”

This proposed provision seems to be directed at na-
tional legislators, allowing the creation of new ex-
ceptions where such exceptions would (i) be “com-
patible” with existing statutory exceptions and (ii)
comply with a redrafted, less restrictive, version of
the “three-step test”. Its rationale is set out as follows:
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“[The chapter of the code covering exceptions] re-
flects a combination of a common law style open-
ended system of limitations and a civil law style
exhaustive enumeration. On the one hand, the ex-
tension to similar uses provides the system with a
flexibility which is indispensable in view of the fact
that it is impossible to foresee all the situations in
which a limitation could be justified. On the other
hand, the possibility of flexibility is narrowed down
in two ways. Firstly, the extension applies to uses
“similar” to the ones expressly enumerated ... Thus,
a certain normative effect is bestowed on these ex-
amples ... Secondly, such similar uses may not con-
flict with the normal exploitation of the work and
not unreasonably prejudice the legitimate interests
of the author or rightholder, taking account of the
legitimate interests of third parties.”

If such a provision were to be introduced, the added
flexibility that it bestows may be valuable in allow-
ing a relatively rapid, and proportionate, response
to altered circumstances. However, if it is directed
solely at legislatures, either at national or at Euro-
pean, level, any flexibility will be significantly re-
duced because users would still depend upon the
slow-moving and heavily lobbied legislative process.

Some copyright scholars have taken an extra step
by proposing flexible instruments directed at the
judiciary, rather than simply at the legislature. It
has, for example, been argued that, in appropriate
cases, a judge should have the power to permit use
of a copyright work where such use is not covered
by an existing statutory exception.”® For example,
within Europe, Martin Senftleben has suggested that:

“To allow new internet industries to develop and
take advantage of their economic potential, suffi-
cient breathing space for copyright limitations is in-
dispensable...Given these challenges, the time seems
ripe to turn to a productive use of the three-step
test. Instead of employing the test as a straitjacket of
copyright limitations, modern copyright legislation
should seek to encourage its use as a refined propor-
tionality test that allows both the restriction and the
broadening of limitations in accordance with the in-
dividual circumstances of a given case. The adoption
of a fair-use system that rests on the flexible, open
criteria of a conflict with a normal exploitation and
an unreasonable prejudice to legitimate interests
would pave the way for this more flexible and bal-
anced application of the test.”

Such a fair use-type provision would undoubtedly in-
ject flexibility into the system. It is noteworthy, how-
ever, that Senftleben, and others who have advanced
similar ideas, generally propose that normative con-
straints upon this flexibility should derive from the
terms of the “three-step test” (or at least the second
and third elements of this “test”) rather than from
the adoption of a list of factors, as in the US fair use
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doctrine. In so doing, they modify the function of the
“test” from negative constraint to positive mecha-
nism - effectively permitting all uses which do not
conflict with the conditions of the “test”.

The application of the “three-step test” formula in
this context has obvious advantages. Its terms are
internationally recognised and it may prove more
politically acceptable in Europe than the US fair use
model. However, as L have argued elsewhere®, its ap-
plication in this context is problematic. In its orig-
inal function, it serves a restrictive role, constrain-
ing the potential expansion of free uses of copyright
works. Thus, even if it were to be interpreted in an
appropriately “balanced” manner, it does not seem
the obvious mechanism for introducing greater open-
ended flexibility in the European system. Further-
more, it provides almost nothing in the way of nor-
mative guidance. The “test” has little in the way of
settled meaning and, when applied in national courts,
has served only to provide ex post facto justification
for decisions arrived at by other means.

In these circumstances, it is strange that commen-
tators have not explored more whole-heartedly the
obvious alternative mechanism for injecting greater
flexibility into the European copyright system - the
adoption of a factor-based fair use doctrine based
on the US model. It is often suggested that fair use
may hold valuable lessons® and legislators in several
other jurisdictions have recently chosen to take ad-
vantage of its model. However, commentators have
generally steered clear of recommending the full-
scale transposition of a fair use doctrine in the Eu-
ropean context.® Can this reluctance be justified?

The fair use model - the
question of unpredictability

The terms of the fair use provision under US copy-
right law are well-known:

Notwithstanding the provisions of sections 106 and
106A the fair use of a copyrighted work, including
such use by reproduction in copies or phonorecords
or by any other means specified by that section, for
purposes such as criticism, comment, news report-
ing, teaching (including multiple copies for classroom
use), scholarship, or research, is not an infringement
of copyright. In determining whether the use made
of a work in any particular case is a fair use the fac-
tors to be considered shall include-

(1) the purpose and character of the use, including
whether such use is of a commercial nature or is for

nonprofit educational purposes;

(2) the nature of the copyrighted work;
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(3) the amount and substantiality of the portion used
in relation to the copyrighted work as a whole; and

(4) the effect of the use upon the potential market
for or value of the copyrighted work.

The fact that a work is unpublished shall not itself
bar a finding of fair use if such finding is made upon
consideration of all the above factors.

This section is a codification of a pre-existing, judge-
made doctrine and stands alongside a long list of
other, explicitly defined, “closed”, exceptions. Its
most important feature is its “openness”. Uses fall-
ing within the provision are listed non-exhaustively
and the fairness, or otherwise, of any use is deter-
mined by reference to a list of specified factors. That
list is itself non-exhaustive® and the relative weights
of the various factors is not pre-determined. Under
the terms of s 107, courts can take into account the
facts of specific situations and reach an appropri-
ate balance of interests in each instance. Under this
power, US copyright law has been modified to take
into account developing technological conditions
and has, as a result, avoided the spectre of obsoles-
cence haunting the European copyright regime.®

Of course, this very flexibility is problematic. The
open, factor-based enquiry is often argued to pro-
vide insufficiently clear guidance for judges and, as
a result, to function purely as validating cover for
subjective decision-making;

“Courts tend first to make a judgment that the ulti-
mate disposition is fair use or unfair use, and then
align the four factors to fit that result as best they
can. At base, therefore, the four factors fail to drive
the analysis, but rather serve as convenient pegs on
which to hang antecedent conclusions” *

It is sometimes suggested that such an approach to
decision-making produces a level of unpredictability
that not only places the rights of copyright owners
in jeopardy, but also diminishes the defence’s utility
for users. Where a user is uncertain whether a use
is fair, he or she may be unwilling to run the risk of
infringement proceedings:

“Given the vagaries of fair use doctrine, fair use thus
provides a highly permeable, often merely theoreti-
cal, defense...This is certainly so for individuals and
nonmarket speakers who can ill afford to risk being
sued or fight a lawsuit if they are. But it also holds
true for the risk-averse publishers, studios, broadcast-
ers , and record labels that serve as speakers’ gate-
ways to a mass audience. Copyright’s inconstant, un-
predictable free speech safety valves, coupled with
the high cost of litigation, have engendered a “clear
it or delete it” culture in which these gateway inter-
mediaries - and their errors and omissions insur-
ance carriers - regularly insist that speakers obtain
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permission for all potentially actionable uses, even
those that do not infringe.”*

It is this aspect of the law of fair use that is most fre-
quently cited as the reason for rejecting the introduc-
tion of a fair use type model in Europe. Marie-Chris-
tine Janssens has recently written that:

“An obvious alternative to an exhaustive and closed
system of exceptions would be to provide for an
openly worded set of application criteria by anal-
ogy with the “fair use” system. The fair use concept
certainly has some advantages as it provides for a
flexible defence to copyright infringement, allows
for “ad hoc” exceptions, leaves more latitude to take
into account specific circumstances of the case and,
very importantly, also allows for its application to
new (unforeseen) evolutions. On the other hand, “fair
use”...constitutes a rather intricate concept that has
not ceased to challenge even IP specialists. These fac-
tors are, moreover, only guidelines and the courts
are free to adapt them to particular situations on a
case-by-case basis. In summary, even more than in
a closed system, users in a fair use system are left
at a loss as to what uses they are - or are not - al-
lowed to make. I am therefore not unhappy that the
predominant view seems to oppose the adoption of
a plain concept of fair use (even though proponents
keep returning to the idea).*

This “predominant view” is also sometimes sup-
ported through the suggestion that the unpredict-
ability of the fair use inquiry is not only problematic
in its own right, but also prevents fair use from sat-
isfying the “certain special case” condition of the
“three-step test” and thus takes the fair use defence
outside international copyright law.

Questioning received wisdom

The problem of perceived unpredictability clearly
lies at the heart of European reluctance to the ap-
parent advantages of fair use. To what extent can
this resistance be justified?

In considering this question, it is important to recog-
nise at the outset that the search for a doctrine that
is both perfectly flexible and perfectly foreseeable is
doomed to failure. Tolerance of some degree of un-
foreseeability is inevitable if the sclerosis described
at the outset of this article is to be addressed. Fur-
thermore, the cliché of fair use as “the most trou-
blesome doctrine™ merits closer attention. In re-
jecting fair use as a model, critics often do not go
beyond the terms of the statutory provision itself.
However, it is important to understand that judges
do not have unfettered freedom in applying s 107.
Over many years, a complex body of precedent has
been established. For example, following decisions
of the Supreme Court, fair use is harder to establish
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in the case of unpublished works than in the case of
published works®® and harm to a copyright owner’s
market arising as a result of adverse criticism does
not militate in favour of a copyright owner under s
107’s fourth factor (the effect of the use on the mar-
ket for or value of the work).>

Indeed, the analysis of the fourth factor by US courts
demonstrates the way in which the fair use doc-
trine has given rise to a detailed body of sub-rules
and sub-principles that exceed in precision the tools
employed to resolve similar problems in many juris-
dictions with less flexible systems of exceptions. For
example, the perennial problem of circularity that
arises in assessing the impact of a defendant’s use
on market and value is alleviated by the US courts’
refinement, over time, of the terms of the appropri-
ate enquiry under this factor:

“We have recognised the danger of circularity in
considering whether the loss of potential licensing
revenue should weight the fourth factor in favour
of a plaintiff...Since the issue is whether the copying
should be compensable, the failure to receive licens-
ing revenue cannot be determinative in the plain-
tiff’s favour...We have endeavoured to avoid the vice
of circularity by considering “only traditional, rea-
sonable, or likely to be developed markets” when
considering a challenge upon a potential market.”2

Furthermore, through the evolution of jurisprudence,
it has been established that this question is to be con-
sidered by assessing the effect on the plaintiff’s mar-
ket if a defendant’s use were to become widespread,
rather than by assessing the specific activities con-
ducted by the defendant in the case itself. Fairness
is not to be considered purely inter partes, but in a
broader social context. The development of such a
sophisticated body of complex sub-rules and factors
places US jurisprudence far in advance of many ju-
risdictions with apparently more certain systems of
exceptions.”

Indeed, it has recently been suggested by some copy-
right scholars in the United States that criticisms
of fair use doctrine on the ground of excessive un-
predictability are significantly over-stated. In “An
Empirical Study of US Copyright Fair Use Opinions
1978-2005",%* Barton Beebe presents the result of a
statistical analysis of all significant fair use decisions
since the coming into force of the Copyright Act 1976.
His results run counter to received wisdom on the
application of s 107. It has, for example, been sug-
gested that, as a result of the inherently subjective
aspects of the enquiry, fair use determinations tend
to be subject to a disproportionately high number of
reversals by appeal courts.” Beebe, however, dem-
onstrates that, with the exception of a small num-
ber of prominent cases in which such reversals and
re-reversals have taken place, the fair use case law
demonstrates no such disproportionate tendency.*
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Contrary to the view expressed by leading commen-
tators, he also shows that judges do not tend to ap-
ply the fair use factors to provide post hoc rational-
isation of an antecedent conclusion.”” His overall
conclusion is that:

“To be sure, the data reveal many popular practices
that impair the [fair use] doctrine: courts tend to
apply the factors mechanically and they sometimes
make opportunistic uses of the conflicting precedent
available to them. These are systematic failures that
require intervention. Nevertheless, as a whole, the
mass of nonleading cases has shown itself to be al-
together worthy of being followed.”*®

Beebe’s carefully reasoned conclusions are supported
by the recent work of Pamela Samuelson. In “Unbun-
dling Fair Use”,” she identifies a number of differ-
ent categories of fair use case, including, for exam-
ple, cases implicating First Amendment freedoms,
cases concerning uses of copyright to promote the
creation and dissemination of knowledge and cases
concerning uses that Congress could not have fore-
seen when enacting the 1976 Act. Samuelson argues
that, viewed in this systematic, categorical way, much
of the criticism of fair use jurisprudence as unpre-
dictable is revealed to be unfounded. Within partic-
ular “clusters”, there are distinct patterns in deci-
sion-making. In conclusion, she recommends that:

“..judges and commentators should stop wringing
their hands about how troublesome fair use law is,
and look instead for common patterns in the fair
use case law upon which to build a more predictable
body of fair use law. Analyzing fair uses in light of
cases previously decided within the same policy clus-
ter will make fair use more rule-like without a con-
comitant loss in its utility as a flexible standard for
balancing a wide range of interests in a wide range
of situations.”*°

It would appear that, in the light of this recent schol-
arship, traditional European resistance to the fair
use model as excessively uncertain ought perhaps
to be reconsidered.

The criticisms of fair use as a potential violation of
international law are also not as compelling as is
sometimes suggested. The doctrine has not yet been
formally challenged through the mechanisms avail-
able under the Berne Convention or the TRIPS Agree-
ment and some have, in any event, argued that the
circumstances of the United States’ entry into the
Berne Convention may shelter the doctrine.”* Some
commentators have also argued that the doctrine
can be reconciled with the demands of the “three-
step test”.%2 In any event, whatever the merits of the
arguments for and against the compatibility of fair
use with the “three-step test” (and there is some-
thing more than a little scholastic about the debate),
it is worth pausing for a moment to gain a little per-
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spective on the question. Is it seriously to be sug-
gested that the carefully evolved, minutely-scruti-
nised body of fair use doctrine under s 107 is to be
invalidated by reference to a “test” which came into
being as an intentionally vague political compromise
formula and whose meaning and requirements re-
main almost entirely uncertain. It would certainly
be ironic if this were the case. Any unpredictabil-
ity resulting from the open-ended nature of the fair
use doctrine is dwarfed by comparison with that at-
tributable to the impact of the uncertain “three-step
test” formula.

Conclusion

In drawing distinctions between US and European law,
it is important to avoid stereotypes. Even in jurisdic-
tions that have an apparently “closed” approach to
exceptions, important flexibilities exist. While these
may not be as widely known or as structurally cen-
tral as the fair use provision in United States law,
they should not be overlooked when considering
the possibility of incorporating a degree of flexibil-
ity within the European system. The factors taken
into account under s 107 are not particularly conten-
tious. They are precisely the sort of considerations
regarded as relevant to an assessment of the justifi-
cation for copyright exceptions in many copyright
jurisdictions around the world. There are undoubt-
edly important cultural differences between the val-
ues underlying the fair use doctrine in US law and
the foundations of European copyright law. The fact-
based and precedent-driven judicial enquiry man-
dated by s 107 sits uneasily within some European
judicial traditions. There is also a real concern that
the flexibility and pragmatism of fair use, as applied
in the United States, fails to secure the high level of
protection for authors considered fundamental in
many European jurisdictions. The laws of many Eu-
ropean states have been shaped by a commitment
to recognise and protect the ongoing relationship
- both creative and economic - between an author
and his or her work. This relationship is weakly pro-
tected under US copyright law - and plays very little
role at all in the assessment of fair use under s 107.

Nevertheless, it is worth considering whether it would
be possible to take account of such serious diver-
gences of approach in recasting a factor-based, fair
use provision for Europe - the “best of both worlds”
as aroute out of the “worst-case scenario”. This would
be a major task and it is not my intention to tackle it
here. However, it can at least be suggested that any
such “European fair use” doctrine could be based on
amodified version of the US fair use model. The rel-
atively uncontroversial factors underpinning s 107
could be supplemented. Further factors could address
issues considered to be fundamental within the Euro-
pean context (“the moral and economic interests of
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the author of the work”) or could, taking the benefit
of the US history of fair use analysis, address other
significant issues (perhaps “the importance of pro-
moting technological development” or “the need to
foster competition on secondary markets”). Such a
“European fair use” provision could state explicitly
that it is to be applied in a manner that is compat-
ible with European norms relating to fundamental
rights and that courts may permit uses of a work in
appropriate circumstances on payment of appropri-
ate remuneration to author or right-holder. The de-
velopment of such a doctrine would not only help to
alleviate the inflexibility currently prevailing in the
European copyright system, but may also go some
way to reducing the competitive advantage that the
fair use doctrine may grant the US over Europe® and
would secure a degree of harmonisation with the in-
creasing number of jurisdictions adopting fair use-
type provisions around the world.*

The idea floated here is beset with obvious difficul-
ties. A number have been sketched above. The nego-
tiation of the terms of any modified “European fair
use” clause would be highly contentious and there
would also be little point in providing such a valu-
able instrument to judges if, as in the case of the In-
fopag court, they seem determined to apply a rigid
framework to the law.%> Nevertheless, it is worth in-
vestigating the development of such a doctrine. Any
obstacles to the project should be viewed against the
background of the dire situation in which we cur-
rently find ourselves.

Institut fiir Rechtsinformatik, Leibniz Universitit Hannover,
March 17-18 2010.

The term “exceptions” is used throughout this article to des-
ignate provisions referred to variously in national laws as
“exceptions”, “limitations”, “permitted acts”, “defences” etc.
This choice is not intended to advertise a preference for an
approach under which “exceptions” are to be viewed, and in-
terpreted, as strictly limited, “exceptional”, incursions into an
author or other right-holder’s right. For discussion of naming
conventions and politics in this respect, see A Kur, “Of Oceans,
Islands and Inland Water - How Much Room for Exceptions
and Limitations under the Three-Step Test?” in Max Planck
Institute for Intellectual Property, Competition & Tax Law Re-
search Paper Series No. 08-04 (available at SSRN: http://ssrn.
com/abstract=1317707).

Council Directive 91/250/EEC of 14 May 1991 on the legal
protection of computer programs, Arts 5, 6; Council Direc-
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certain rights related to copyright in the field of intellectual
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