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Abstract: The development of broadband
Internet connections has fostered new audiovisual
media services and opened new possibilities for
accessing broadcasts. The Internet retransmission
case of TVCatchup before the CJEU was the first case
concerning new technologies in the light of Art. 3.1. of
the Information Society Directive. On the other side of
the Atlantic the Aereo case reached the U.S. Supreme
Court and challenged the interpretation of public
performance rights. In both cases the recipients
of the services could receive broadcast programs
in a way alternative to traditional broadcasting
channels including terrestrial broadcasting or cable

transmission. The Aereo case raised the debate
on the possible impact of the interpretation of
copyright law in the context of the development of
new technologies, particularly cloud based services.
It is interesting to see whether any similar problems
occur in the EU. The ,umbrella” in the title refers
to Art. 8 WCT, which covers digital and Internet
transmission and constitutes the backrgound for the
EU and the U.S. legal solutions. The article argues
that no international standard for qualification of the
discussed services exists.
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A. Introduction.

1 The aim of the WIPO Copyright Treaty (hereinafter:
,2WCT”) was to set the scene for the exploitation
of works on the Internet. In the package of rights
that should have ensured the interests of authors
in the new (at the time of conclusion of the treaty)
environment, a prominent one is the right of
communication to the public covering electronic
transmission. According to Art. 8 of the WCT,
without prejudice to the provisions of the Berne
Convention expressly referred to in this provision
sauthors of literary and artistic works shall enjoy the
exclusive right of authorizing any communication to
the public of their works, by wire and wireless means”.
According to the final part of the provision, the
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right includes the right to make a work available to
the public in such a way that members of the public
may access this work from a place and at a time
individually chosen by them. The characteristics
of the Internet retransmission cases discussed in
this article are that they may involve the authors’
rights as specified in the WCT, but also the rights
in broadcast programs or rights of audio-visual
producers. It is not necessary for the purpose of the
article to unbundle those rights, yet it should be
stressed that provisions of the WCT form the context
in which the interpretation of provisions of the EU
and the U.S. law is set, and that in the discussed
cases the authors, and not the neighboring rights
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holders are in focus. The provision of Art. 8 WCT
is called an ,,umbrella solution”, which refers to a
neutral way of describing the digital transmission,
leaving sufficient freedom to national legislation
as to the choice of the actual rights that apply. The
broad right of communication to the public should
Iso fill the gaps in the Berne Convention’s provision
on broadcasting and retransmission rights.'

The ,,umbrella solution” thus covers different acts of
transmission, irrespective of the applied technology,
as long as the communication is ,,to the public”.
The “umbrella” of the WCT is the starting point to
discuss the problems raised in the light of the CJEU
judgment in TVCatchup? and the U.S. Supreme Court
judgement in the Arereo’. The meaning of the term
,to the public” is subject to discussion both in the
EU and the U.S. In the article, the scope of the right
of communication to the public, and particularly
the delineation between those communicating to
the public and mere distributors, with implications
for the emerging audiovisual services is discussed. It
is argued that enabling on-demand viewing, which
is the core of various new audiovisual services, in
itself does not trigger Art. 8 WCT, and that Art. 8
WCT ,,was never meant to make every provider of tools
and services that allow consumer to make and transmit
copies of content to themselves directly liable for copyright
infringement”.* 1t is of particular importance how this
problem is approached in the EU law.

. Right of communication to

the public under EU law.

In the EU, the harmonization of the right of
communication to the public for authors has been
completed® with the introduction of Art. 3 of the
Information Society Directive®. Art. 3.1 of the
Directive obliges the Member States to provide
authors with the exclusive right to authorize
or prohibit any communication to the public of
their works, by wire or wireless means, including
the making available of their works, which is
characterized in an analogous way to Art. 8 of the
WCT.

The last two years have brought new rulings
in the CJEU’s body of case law on the right of
communication to the public, where the potential
exploitation of works on the Internet is at stake. In
the Svensson ruling, the CJEU clarified that Art. 3.1.
must be interpreted as ,,precluding a Member State
from giving wider protection to copyright holders by laying
down that the concept of communication to the public
includes a wider range of activities than those referred to
in that provision”, This confirms the earlier comments
that Art. 3.1 constitutes the full harmonization”. This
ruling strengthens the obligation to interpret the
national law in a uniform way, taking into account
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the case law of the CJEU in the subject matter. With
this formal premise in mind, it should be noted, that
the interpretation of this provision in the context
of evolving services, for example in the audiovisual
media sector, has just started.

. Public performance right

under U.S. law.

There is no analogous provision in the US Copyright
Act and different rights may apply in the case of
making the work available to the public, including
reproduction, distribution, public display and
public performance rights, depending on the facts
of the case.? In the Aereo case the application of
the public performance right granted to copyright
holders in motion pictures and some other works 17
U.S.C. §106(4) was the key problem, What it means
to perform the work publicly is explained in the
definitions in § 101, and the reference to electronic
transmissions is enshrined in what is called the
,Transmit” clause.’ To perform the work publicly
means to ,transmit or otherwise communicate a
performance or display of works (...) to the public,
by means of any device or process, whether the
members of the public capable of receiving the
performance or display receive it in the same place
or in separate places and at the same time or at
different times”. The solution that exists in the U.S.
Copyright Act originates in the development of cable
services and Community Antenna Television (CATV),
where the courts were of the opinion that cable
systems do not infringe or implicate the copyright
owner’s right. Eventually, the Congress legislatively
reversed those decision in the 1976 Copyright Act,
with section 111 regulating cable services and
providing for a compensation scheme'®. With the
advent of new transmission technologies the scope
of the public performance right has been analyzed
in relation to the new services offering access to
broadcast content, with the example of services
combining the possibilities for remote storage and
playing the broadcast content'. Those services
might be described as combining the characteristics
of video recorders and video on demand.

Retransmission of
programs in the EU.

A look at CJEU's case law on the right
of communication to the public.

The ,,umbrella” may of course be a metaphor for
seeking legal solutions in EU and US when it comes
to the application of the right of communication
to the public, but it is also used to underscore
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the bundle or cluster'? of authors’ rights that
this right covers. In the EU law, according to the
preamble of the Information Society Directive, the
right of communication to the public covers all
communication to the public not present at the place
where the transmission originates. This includes
broadcasting and rebroadcasting by wire or wireless
means®®, There is thus an expressive reference to
the act of rebroadcasting, but the criteria when a
retransmission occurs are not defined. The scope
of the right of communication to the public and
particularly the problem what the indication that
the right should not cover any other acts than
transmission or retransmission actually means, has
been discussed on the canvas of the Svensson case'*.

The first cases decided by the CJEU on the basis of
Art. 3.1 of the Information Society Directive did not
consider new technologies, but rather examined
the well-known problem of the use of broadcasts
in hotel rooms." With the broad definition of the
right of communication to the public, the collective
management organizations challenged various
national provisions that aimed at exempting some
particular uses of broadcast from obtaining the
rightholders” authorization. In the body of case
law concerning the use of broadcasts, the CJEU
considered not only hotels but also pubs, a spa resort
and a dentist’s practice'®. Those cases are important
for the interpretation of Art. 3.1 of the Information
Society Directive. On the basis of the hotel room case,
the CJEU formed the groundwork for the uniform
interpretation of the right of communication to the
public in the EU, and the SGAE case is referred to as
establishing a standard."”

Broadcasters, webcasters
and distributors.

The first case concerning Internet exploitation and
the right of communication to the public has been
TVCatchup. The question referred concerned the
Internet retransmission of broadcasts. The Court’s
answer that such an act is covered by the right of
communication to the public is not particularly
controversial. The reasoning of the Court should
however be discussed with reference to the
development of the criteria for assessing whether
there is a communication to the public and what the
possible implications for other Internet and cloud
based services are.

The case comes from the UK, one of the leading
European markets in audiovisual services. The
service at stake, which is to some extent similar to
the Aereo service discussed in the U.S., TVCatchup
was offering online television, streamed to users
as a near-live transmission, without interference
in the broadcasts but with addition of new pre-roll
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advertising. TVCatchup ensured that users of the
service were legally entitled to receive the broadcasts
by virtue of their television license. Commercial
broadcasters, whose broadcasts were retransmitted
that way, initiated proceedings, claiming the
infringement of the right of communication to the
public as enshrined in the Sec. 20 of the Copyright,
Designs and Patents Act 1988. The English High
Court decided to halt the proceedings and to refer
the question for a preliminary ruling. The questions
of interpretation were raised particularly in the light
of the earlier cases SGAE, and Airfield NV and Canaal
Digital and they first of all concerned the significance
of the criterion of the new public. In SGAE, the
CJEU invoked the interpretation of the provisions
of the Berne Convention and the explanation that
when the author authorizes the broadcasts, he
considers only direct users, which are the owners
of the reception equipment. When the broadcast
is received by a different audience and possibly for
profit, the audience is considered to be a new public,
and the broadcast requires separate authorization.
The same reasoning has been applied by the CJEU
to the communication of broadcasts in hotel rooms,
where the clientele is forming a new public'®.

In the joined cases SABAM v Airfield NV and Canaal
Digital, and Agicoa v Airfield NV, the Belgian collective
societies claimed that Arifield NV and Canaal Digital
were infringing the right of communication to
the public because they were rebroadcasting the
programs of other broadcasters by satellite without
the authorization of authors and producers of works
included in the broadcasts. Airfield was a satellite
television provider, offering viewers satellite
packages consisting of free-to-air and encrypted
channels, on the basis of the agreement the
company concluded with the broadcasters. In case
of encrypted channels Airfield offered its subscribers
a decoder card enabling to access the broadcasts.
Airfield’s and Canaal Digitaal’s position was that they
carry rebroadcasting and thus did not communicate
the broadcasts to the public, but that they only
offered the programs to the public on behalf of the
broadcasting organizations.'® The Court decided that
the provisions of the Satellite and Cable Directive
and not the provisions of the Information Society
Directive were relevant to this case. This choice of
the legal base may be questioned and the arguments
of the Court have been criticized heavily®. In
its preliminary ruling, the CJEU has nonetheless
applied the reasoning analogous to the one from
the previous cases based on the Information Society
Directive. The Court rejected Airfield’s arguments,
and stated that when the operator intervenes in
the process of communication to the public, with
the result that he makes the protected subject
matter accessible to a public wider than targeted
by the broadcasters, he is expanding the circle of
viewers, and is communicating to a new public.
The Court concurred that this was the case, noting
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that the satellite package provider was offering a
new audiovisual product and was responsible for
its composition. It follows that satellite package
operators are required to obtain the authorization,
from the rightholders concerned for its intervention
in the communication to the public by satellite?'.

The Airfield NV and Canaal Digitaal case concerns the
provisions of the directive covering only cable and
satellite transmission. The TVCatchup case brought
the question of the ,,new public”, when it comes to
the ,,new audiovisual services”, to the fore of the
Information Society Directive. TVCatchup claimed
that in their case there is no ,,new public” as users
are entitled to receive these broadcasts anyway.
The English Court also asked whether it is relevant
that the TVCatchup service is for profit (because
of additional advertising) and in competition with
traditional broadcasters for the same audience. In
this case the CJEU’s interpretation of the scope of
the right of communication to the public is that
it covers a retransmission of the works included
in the terrestrial television broadcast where the
retransmission is made by an entity other than the
original broadcaster, even though the subscribers are
within the area of reception of those broadcasts and
may lawfully receive the broadcasts on a television
set. The Court has further explained that this answer
is not influenced by the fact that the retransmission
is for profit and made by an organization directly
competing for the audience with the broadcasters.
The CJEU distinguished the TVCatchup case from
SGAE and Airfield cases stating that each transmission
made under specific technical conditions and using
different means of transmission requires a separate
authorization.

. Online access to

broadcasts in the U.S.

The Aereo service was launched in 2012 for viewers
of local channels in New York.? Aereo offered its
subscribers online access to over- the-air broadcasts
by using a particular technology. The Aereo service
functioned by operating thousands of tiny antennas
individually assigned to users. When a user would
click and choose a broadcast from a list of programs
on Aereo’s website the server would tune one of
the antennas to the broadcast chosen and the
user would initiate streaming in a one-to-one
connection and receive the broadcast on a laptop
or other portable device. Aereo’s system operated by
creating a subscriber specific copy. This individual
copy was the source for the subsequent individual
transmission and could also be saved for later
viewing. As Aereo was acting without authorization
from the holder of the copyright of the broadcasted
works, the rightholders initiated proceedings before
the District Court of New York. The District Court
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denied their motion.” This decision was affirmed in
the appeal before the Second Circuit Court.?*

As Aereo was not the only service of that kind other
lawsuits concerning the service FilmOn - previously
known as Aereokiller - and alike were initiated as
well. The U.S. District Court for the Central District
of California decided in Fox Television Systems, Inc. v.
BarryDriller Content Systems, PLC (BarryDriller)* that
FilmOn violated the plaintiff’s copyright - applying
a different public performance test than in the Aereo
case”®, Furthermore the U.S.District Court for the
District of Columbia concluded that the Copyright
Act forbids FilmOn retransmitting the copyrighted
programs to the Internet, and issued an injunction.”’
In what was described as public-performance
conundrum the Supreme Court granted certiorari to
determine the public-performance approach,? and
decided in favor of the broadcasters in June 2014%.

It was correctly pointed out that Aereo’s ,,design
has to be viewed through the lens of recent judicial
interpretation of U.S. copyright, and that Aereo sought
to exploit the contours of existing law as interpreted in
the Supreme Court’s decision in Sony™ and the Second
Circuit in Cablevision.’® The Cablevision decision®
seems of particular importance for the emergence
of online television services,”® and may be viewed
as one of the sources of the divergent approach
of the U.S. courts. In this case the cable provider
Cablevision offered a Remote Storage Digital Video
Recording System (RS-DVR), a service that allowed
each subscriber to generally time-shift and play
the chosen broadcasts on-demand. Digital video
recording formed the basis for the service but the
subscribers did not need to buy recording devices.
A subscriber could simply press the button on the
remote and initiate the recording on Cablevision’s
hard drive. This way individual copies for each
broadcast chosen by each user were created and
were available only to this user. It was also possible
to choose a broadcast from any channel within one’s
subscription from Cablevision’s program guide. The
content was played back on the user’s television set,
with the use of a cable set-top-box and a remote. The
interesting question was whether the transmission,
when the video was played back to the customer,
constituted a public performance?

Cablevision did not seek to obtain any license from the
rightholders. In the district court it was successfully
argued that Cablevision directly infringed the public
performance right along with the reproduction
right. But the Second Circuit reversed the decision
comparing the service offered by Cablevision to
video recorders and concluded that copies are ,,made
by the RS-DVR customer”, so it is not sufficient to
find Cablevision directly liable. The interpretation
of the ,, Transmit” Clause was an important point of
consideration in determining whether Cablevision
was performing to the public. The Second Circuit
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found it crucial that transmissions are made only to
one subscriber, from the copy made by this specific
subscriber. Therfore the copy is not transmitted
»to the public”.** In the words of J. Ginsburg and R.
Giblin it appears to instruct technology providers
how to design their services so that the structure
of the service immunizes it from copyright liability
under reproduction and public performance rights
in appropriate cases.”®

When considering the Aereo case, the U.S. Supreme
Court raised two fundamental questions: is Aereo
performing at all? Is Aereo performing to the
public?’® Stressing the similarities with CATV
providers, the Court pointed out that Aereo is
not simply an equipment provider. In the light of
Congress’ basic purpose in amending the Copyright
Act with the CATV providers in mind, the Supreme
Court decided that Aereo could be directly liable
for the public performance, as long as the ,to the
public” element is satisfied. The Court dismissed
the technical considerations that seemed so
vital to Aereo’s functioning. It stated that the
behind-the-scenes way in which Aereo delivers the
programming does not render Aereo’s commercial
objectives any different from cable companies, nor
does it significantly alter the viewers’ experience.”’
In the opinion of the Supreme Court the ,, Transmit”
clause must permit the interpretation that an
entity may transmit a performance through one or
several transmissions and the ,,public” need not to
be situated together either spatially or temporally.
Taking into account the opinions expressed in a
number of amicus briefs the Court called its holding
,limited” and pointed out that it does not determine
whether different types of providers in different
contexts also ,,perform”.*® The Court reversed the
judgment of the Court of Appeals, and remanded the
case for further proceedings.

~New public” and ,,public”
at all - no easy answers?

EU -the ,,new public” problem.

The question when the communication, or
performance ,,to the public” occurs, is one that
resonates both in the EU and the U.S. discussion.
Apart from the considerations on the notion of ,,the
public”, relevant in a number of the CJEU’s rulings,
the two cases discussed in this article highlight the
question when the ,,communication” is an act which
requires the rightholders’ consent? The answer
should be easy: when it is made to the public. In the
TVCatchup case, the Court summed up what seems
to be the generally accepted definition. The Court
began with stating that ,,the public” refers to an
indeterminate number of recipients and implies a
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fairly large number of people. The ,,cumulative effect
of making the works available” should be taken
into account, which means taking into account the
members of the public ,,who may access the works
at the same time and successively”. In the case of
Internet retransmissions it led to the conclusion
that it is ,irrelevant that the potential recipients
access the communicated works through a one-to-
one connection”. It is sufficient that a ,fairly large
number of people have access to the same works,
at the same time”.” Therefore, the ,to the public”
aspect of the communication is undisputed in the
case of an Internet retransmission.

On the level of the language used it may be noticed
that the Court explains the ,,right of communication
to the public” by using the term ,,making the works
available”. Even though the linguistic aspect should
not be emphasized to much, the relationship
between the interpretation of the broader right
of communication to the public and the narrower
making available right seems to be a bigger problem.
If we look closer, we can see that the Court stated in
the SGAE case that ,,for there to be a communication
to the public it is sufficient that the work is made
available in such a way that the persons forming the
public may access it™ - which follows from article
3.1 of the Information Society Directive and Art. 8
of the WCT. It might be argued that this approach
allows for qualifying hyperlinking as a potential
infringement of the right of communication to the
public. The debate among academics and copyright
organizations such as the European Copyright
Society and the ALAT Organization*' arose around
the Svensson case and continued with the references
in the Bestwater and Cmore Entertainment cases
and the CJEU’s rulings of this cases.*” Even though
it has been submitted that a hyperlink does not
,provide” the work, thus establishing that a
hyperlink cannot be ,,communicating to the public
of the work™*, the Court justified the statement that
,»the provision of clickable links to protected works
must be considered to be ‘making available’ and,
therefore, an ‘act of communication’, by invoking
the specific part of the SGAE ruling®. In the Svensson
case the Court specified that the making available
right, as one of the rights in the scope of the right
of communication to the public, is at stake, and the
final conclusion was that when all Internet users
can have access to the particular work, providing
a hyperlink does not lead to the works in question
being communicated to a new public*. Apparently,
in this case the ,,new public” criterion is a decisive
one. It leaves a substantial area of uncertainty when
it comes to the future of application of the right of
communication to the public.

Zooming in on the ,,new public” as the premise of the
right of communication to the public we can make
a short summary. It was introduced in the Court’s
interpretation of the SGAE case with an explicit
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reference to the Berne Convention®® and applied
to clarify the position on the use of broadcasts in
hotel rooms. In the Premier League case it was applied
with the remark, that the commercial character of
the service is not irrelevant®. In the Airfield case
the ,,new public” criterion was used to strengthen
the position that Airfield is actually communicating
to the public and to distinguish its activities from
those of the mere distributor. In the TVCatchup case
the ,,new public” issue was dismissed and the case
distinguished from others on the basis of different
technical means. In Svensson, the ,new public”
criterion was again relevant. In fact, for the first time
the existence of the ,new public” is a key element
of the right of communication to the public. It is a
difficult question which general conclusions might
be inferred here. It has been welcomed that the CJEU
took a purposive approach, thus avoiding the perils
of interpreting copyright in a formalistic way, as in
the Aereo case.® It was also noted that the approach
in TVCatchup is economic and favorable to the
rightholders*. If we compare the application of the
‘new public’ criterion in Svensson and in TVCatchup,
we can see that when the work is disseminated
over the Internet (made available) without access
restrictions, and subsequently a person provides
a link to it, he/she is not a communicating
to the public, because there is no new public.
When however, the work is disseminated in
an over-the-air transmission or satellite broadcast
and subsequently retransmitted over the Internet it
is communicated to the public and the fact that it is
not to a new public is irrelevant. Although the first
case concerns the making available right and the
second the retransmission right. Both rights come
under the umbrella of a right of communication to
the public. The difference between Internet-only
exploitation and other forms of communication to
the public lies in the application of the technology
dependent criteria developed by the Court. The
application of the “new public”, ,the specific
technical conditions” and ,,different means of
transmission” criterions in the future raises a lot of
questions. In its interpretation of the retransmission
right the CJEU has simplified the answer as much as
possible, narrowing its reasoning to the presence of
,organization other than the original broadcaster”
and the different means of transmission, in the case
the Internet stream. The guidance of the CJEU is so
far limited, and hopefully the ,new public” criterion
is not a dead end.

U.S. - the public performance right and
implications for cloud based services.

The question of the ‘new public’ was not a
centerpiece of the debate in the US. Based on the
new model of services, exemplified in the cases
Cablevision and Aereo, the discussion focused on
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the differentiation between public and private
performance.”® The sugested proposals aimed
at substituting the Cablevision test for public
performances with the new test and debated the
consequences of sustaining that approach. This
approach has been described as the ,,transmission
centric public performance test” ', It was suggested
that the ,,single copy” test be substituted by other
tests applied to online performance - for example
the ,substitution” and ,substantial audience”
test.”” The latter would serve to differentiate the
nonlinear performances that are a substitution for
linear broadcasts from other services. In the case
of online video streaming services, the application
of a substantial audience criteria is suggested, to
assess whether the performance is ,,public”.>® The
important point in the analysis is the question
whether the Cablevision ruling should affect online
technology or new technologies and new services.**
On the one hand, it has been pointed out that the
U.S. caselaw could encourage copyright avoiding
business models® and that it has demonstrated
how some services which were copyright infringing
might be re-engineered®. On the other hand, the
Cablevision ruling was found to provide the legal
cover for cloud computing processes.”’ Finding the
right balance between emerging new services, the
benefits of the consumers and the justified interests
of copyright holders is not only a concern in the
U.S.”® The Second Circuit’s ruling in Aereo was
supported in view of the underlying economics. It led
G.S.Lunney Jr. to advocating that the difference from
the legal (copyright) point of view should be drawn
between intermediaries with and those without
market power, taking into account the differences
in the transmission method, whether they are
operating through their own network or providing
services over the Internet, with the assumption of
non-discrimination between the service providers.*®
One point mentioned is that consumers might be
paying twice, and the other recurring aspect is the
consumers’ interest in the access to audiovisual
content that is unbundled®, which leads to ,,cord-
cutting” °' and seeking independence from cable
companies, at least in the U.S. market. These
reasons prompted many entities and organizations
to file amicus briefs.*? As mentioned above the U.S.
Supreme Court did not disregard the problem of
impact on new technologies, but neither has it dealt
with it.

Interestingly, noting the impasses in considerations
before the Supreme Court ruling, R.Giblin and
J.C.Ginsburg state that focusing not on technology but
onthe ,,public” to which these services communicate
copyrighted content may be a way out of the
impasses.®® They both take the use of copyrighted
content in the hotel rooms as starting point but
arrived at different conclusions. In the U.S. the case
discussed by the authors did not concern putting
radio or TV equipment in the hotel room, as in the
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SGAE, but an on-demand electronic transmission
of the videos.** Based on this case the commercial
relation between the sender and the recipient was
highlighted to assess whether the transmission was
to the public. J.C.Ginsburg proposes a way forward
by accepting the view that the transmissions of the
work to the paying public, wherever and whenever
the members of the public receive them, are public
performances. In that case payment is understood
in a broader sense than simply as the fee for the
service. In order to differentiate (some) cloud-based
services, the question on what the public is paying
for should be answered.®> Are they paying for simple
storage of content and playback opportunities or
for receiving the performances of copyrighted
works as in the Aereo case? J.C.Ginsburg however
notes the hybrid services and points out that the
suggested approach would not disaggregate the
initial content delivery and subsequent playback,®
which may be understood that in cases where the
service provider does not differentiate what kind of
content is being played back (particularly in price),
it would fall out of the public performance scope.
In the U.S. Supreme Court’s opinion in Aereo, in
relation to the impact on other technologies, we
find the summary of the position taken: , the public”
apply to a group of individuals acting as ordinary members
of the public who pay primarily to watch broadcast
television programs (...) that does not extend to those who
act as owners or possessors of the relevant product. The
Court further stressed that it was not considered
...whether the public performance rights is infringed
when the user of a service pays primarily for something
other than the transmission of copyrighted works, such
as the remote storage...°” That leaves some room but
also uncertainty for cloud service provider. In the
opinion of J.C.Ginsburg, approach of broadly defining
a ,performer” is not without the shortcomings, but
in many cases would suffice.®®

IV.Control over content

1. Categorizing audiovisual services

22 In the light of the possibilities created by the

1

convergence of broadcast and Internet services it
becomes extremely difficult to categorize emerging
audiovisual services. It was noted that the Berne
Convention was developed to respond to the growth
of ,,push” models of communication and the Art. 8 of
the WCT was developed to respond to the potential
growth of ,,pull” services.* It is no longer enough to
say that it covers Internet transmissions, as there is
a growing number of new types of services enabling
access to the video content. The concern that the
distinction between pull and push exploitation is
blurred has been voiced even before the expansion
of the new type of television services.”
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In the regulatory sphere, the European Parliament
has noted in its resolution on Commission’s Green
Paper on Preparing for a Fully Converged in Audiovisual
World the role of a ,,content gateway” as an” entity
which act as an intermediary between audiovisual
content providers and end-users, and which
typically brings together, selects and organizes a
range of content providers and provides an interface
through which users can discover and access that
content”.”* These content gateways are not only
TV platform providers but also manufacturers of
devices in the case of connected television. From
this perspective the distinction between physical
facilities and services is also blurred.

The copyright problems have been recently
discussed with respect to cloud TV recorders, with
the combined problems of reproduction and the
right of communication to the public.

In the brief global overview of case law concerning
cloud TV recorders it has been noted that two
general models emerged: user initiated working
as a remote digital video recorder (DVR) or a non-
user initiated, where everything is recorded by the
service provider. It was at the same time pointed out
that technology and businesses develop rapidly and
new services may not fall neatly in those categories.”

In the overview of the national and the CJEU’s
case law on the public communication aspect of
the services made in the Brief Amici Curiae of Law
Professors and Scholars the aspect of making particular
content available to all of its users in the on-demand
services is emphasized as a key difference to the
Aereo model.”* In the German case on the online
video recorders shift.tv and save.tv the BGH dealt
with the issue whether the recordings of broadcasts
are made by the users (shift.tv's clients) or by the
service provider. In the BGH ruling in 2009 the
court differentiated between the situation where
the service provider is recording and therefore
violating §87(1) 2 UrhG” and where the users are
recording. In the latter case it should be verified if
the broadcasts are forwarded to the clients and in
this way communicated to the public and in fact
retransmitted.”® This aspect of the case remained
unclear after the ruling of the Court of Appeal in
Dresden’’ and the BGH decided in its ruling in 2013
that there was a retransmission of broadcasts.”

In case of the possibilities offered by cloud
TV recorders the question to what extent the
reproduction right applies is equally important. 7
In this article however the focus is on whether there
was an unauthorized retransmission of broadcasts.
The Court of Appeal in Dresden found no act of
making available to the public as the service provider
had transmitted the broadcasts to the individual
clients and they were no longer in his ,,sphere
of access” to be made available on demand.®® In
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simple words: the broadcasts were no longer in the
broadcasters’ sphere of control.?! The question that
returns is where the dividing line between actually
offering content or making the access possible and
the ,,mere” facilitation of access can be drawn. The
latter was the issue raised by the defendants in the
Airfield and Aereo cases.

Mere distributors or providers
of technical facilities

In the Agreed Statement to Art. 8 WCT the parties
have concluded that mere provision of physical facilities
for enabling or making the communication does not in
itself amount to the communication to the public. It was
further explained that the Agreed Statement should
serve to clarify the issue of liability of service and
access providers in digital networks, particularly the
Internet. The Agreed Statement is read as merely
confirming that what is not covered by the right
of communication to the public may not result in a
direct liability.®” it was found that Aereo was doing
more than merely providing physical facilities- in
this case remotely operating tiny antennas, although
judge Scalia in his dissent argued that Aereo cannot
be found directly liable.* What is interesting from
this perspective is - as reported by the press - that
after Aereo suspended its operation following the
Supreme Court’s ruling, services offering hardware
which allows the same operations, like watching
television on mobile devices, became more active.

InEU law an analogous explanation to that included in
the Agreed Statement is found in the recital 27 of the
Information Society Directive: ,,the mere provision
of facilities for enabling or making a communication,
does not in itself amount to communication within
the meaning of this directive”. In the case of hotel
rooms the Court pointed out that the distribution of
signals to hotel rooms was not just a technical means
to improve or ensure the reception in the catchment
area but that the hotel owner carries an act of
communication®, In the case of the public house
owner in the Premier League case, the Court invoked
SGAE ruling, and found that he ,intentionally gives
the customers present in the establishment access to
broadcast”®, and therefore, was also communicating
tothe public. In the TVCatchup the Court summarized
its case law, stressing that the intervention of such
technical means must be limited to maintaining
or improving the quality of the reception of a pre-
existing transmission and cannot be used for any
other transmissions.?” The TVCatchup’s intervention
was not aimed at improving the quality of reception.
This approach certainly focuses more on the nature
of the services, than on the technical aspects.

There is no identical provision in the Cable and
Satellite Directive, yet the act of the communication
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to the public is defined as ,the act of introducing,
under the control and responsibility of the
broadcasting organization, the program-carrying
signals intended for reception by the public into
an uninterrupted chain of communication leading
to the satellite and down towards the earth™®, It
follows that if there is an interruption in the chain of
communication, the act cannot be treated as a single
act of communication to the public. It is therefore
explained that normal technical procedures
relating to the program-carrying signals should
not be considered as interruptions of the chain of
broadcasting®®. There is no reference to physical
facilities but the scope of this solution is limited to
satellite broadcasting. Although the AG Jiaskinen
argued that the operations of Airfield clearly broke
the chain of communication® the Court found that
all the conditions set in Art. 1(2) (a) and (c) are
satisfied - and among others - Airfield’s interventions
fall within the customary technical activities of
preparing the signals for their introduction into
satellite communication uplink and do not break
the chain of communication.”® One of the most
interesting aspects of this case is that the Court
also found that the activities of a satellite package
provider should not be confused with the mere
provision of technical facilities in order to ensure or
improve reception. Therefore, the satellite package
provider is required to obtain authorization®” even
though the provisions of the Cable and Satellite
Directive indicate the sole responsibility of the
initial broadcaster for the act of communication.
The Airfield ruling seems inconsistent at that point.
Even though there is a reference to digital networks
in the WCT Treaty the Agreed Statement and recital
27 of the Information Society Directive’s scopes
are limited to physical facilities. Further the Court
stressed that the facilities must serve the reception
of broadcasts. As such it offers little help in the
delineating the activity of those communicating to
the public and offering services that do not require
authorization of right holders.

Elsewhere in the EU and the U.S. law.

Intermediary service providers are of course secured
by the safe harbor provisions in the e-commerce
directive under EU law®. Designed specifically
for information society services these provisions
should provide the adequate framework for the
development of new services, including cloud based
services. However, the question of the ,,control over
content” returns here as well. One of the condition
for the exemption of liability for hosting providers,
is that the provider the provider does not have actual
knowledge of illegal activity or information and, as
regards claims for damages, is not aware of facts
or circumstances from which the illegal activity or
information is apparent. The CJEU’s interpretation of
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this provision in L'Oreal v eBay* case is that Art. 14 of
the e-commerce Directive does not apply when the
hosting provider plays an active role of such a kind as
to give it knowledge of, or control over the data provided
by the consumers. In the recent French case TF1 v
Dailymotion on the liability of the video-sharing
platform provider the Paris Court of Appeal agreed
that Dailymotion plays a double role - with relation to
some content the provider is an editor and thus could
not claim the liability exemption and with relation to
content posted by user it is just a host provider® and
thus have no ,,control over content”. Referring to
the aspect of “volition”, J.C.Ginsburg differentiates
between the situation where there is a possibility
of applying safe harbors and the requirement that
each transmission manifest specific intent to deliver
particular content.” It may be understood, that this
approach would be to narrow; yet the delineation
problem remains.

The problem of who has the control over content
in the audiovisual on-demand services may also be
discussed in light of the provisions of the Audiovisual
Media Services Directive.” The provider of a service
is an audiovisual media service provider only if he
exercises the “editorial responsibility” which means
the “effective control” over both the selection
of the programs and over their organization.”®
The problems with allocating the “editorial
responsibility” may be illustrated by the UK example
of the decisions of Ofcom - the regulator in the field
of audiovisual services. In the case of Nickelodeon
and others, it was found that in case where
Nickelodeon content could be found on the Virgin
Media platform, it was the Nickelodeon UK that had
editorial responsibility - as was also indicated in the
contract with the platform operator.”” In the case of
BBC Worldwide content on the Mediaset platform, it
was the Mediaset platform operator that was found
to have editorial responsibility and therefore has to
be seen as the audiovisual media service provider.'®
In these cases the detailed aspects of the contractual
provisions and the actual relations and tasks of the
content and service providers have been considered.
It depends on the circumstances of the case whether
it is the platform operator or the provider of the
channels/content that has editorial responsibility,
as they may be both engaged in taking “editorial
decisions”. "' Apart from the focus on the contractual
provisions and the thorough analysis of the activities
of the parties there is no magic spell that can be used
to determine who has the “control over content”.
The abovementioned decisions demonstrate the
complexity of these relations.

Conclusion

The case law in the EU and the U.S. Supreme Court
ruling in the Aereo case have so far focused on the
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issue of the retransmission and public performance
as forms of communication to the public and did not
elaborate further on the aspects of recording and
subsequent streaming, or otherwise communicating
to the public.'®® The CJEU did not have the occasion
to consider, e.g., the cloud based personal video
recorders as a complex service. It may thus be
the beginning of the considerations in the field of
audiovisual content services, particularly those
based on the cloud technology. One notable aspect
is the differentiation between those acting within
the sphere of copyright and those preserving the
status of simple intermediaries'®®. Despite the aim
of the Agreed Statement to Art. 8 WCT the issue is
not clear and obvious. In the EU the solutions in the
area of satellite transmission could theoretically
serve as a starting point for the discussion; with
respect however to the particularities of Internet
communication. The interpretation of the provisions
of the Cable and Satellite Directive is complicated
by the introduction of the analysis on the “new
audiovisual product” and the “new public”. If the
first basic question is: is there a communication
to the public? The second could be: under whose
control does the communication occur?'®* The
approach indicating that it is worth considering
if there is a “new audiovisual product” should not
be disregarded but does not solve the problem in
itself. The TVCatchup case is not a milestone or a
breakthrough in the EU law since its relevance may
depend on the existing legal solutions which vary
in the Member States. If TVCatchup is read together
with the Svensson ruling, the contours of “making the
access possible” for the public are no longer clear;
if they ever were. Though the problem of when
exactly the new audiovisual services providers may
be found liable for copyright infringement is only
partly visible in the TVCatchup case, it is growing in
the maze of the CJEU rulings.
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