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Abstract:  Open Source Communities and con-
tent-oriented projects (Creative Commons etc.) have 
reached a new level of economic and cultural sig-
nificance in some areas of the Internet ecosystem. 
These communities have developed their own set 
of legal rules covering licensing issues, intellectual 
property management, project governance rules etc. 
 
       

Typical Open Source licenses and project rules are 
written without any reference to national law. This 
paper considers the question whether these license 
contracts and other legal rules are to be qualified as a 
lex mercatoria (or lex informatica) of these communi-
ties.

A. Free and Open Source, Creative 
Commons: An alternative model 
for innovation and creativity

1 Free and open source communities (the terms 
are used synonymously in this paper) have their 
historical roots in the 1980s when software began 
to be marketed as an independent commercial good 
on the IT markets. Before that time, software was 
mostly given away for free to hardware customers 
as an add-on and accompanied by the source codes. 
The source codes enabled customers to debug and 
modify the software according to their needs. With 
the advent of mass-market personal computers in 
the 1980s, IT companies started to sell or license 
software as a product independent from the 
hardware and to provide their customers only with 
closed source versions of their programs. During 

this time, today’s leading software industry players, 
such as Microsoft, SAP, Oracle and Adobe, developed 
the business model of standardized closed source 
software products.1

2  For programmers interested in analysing and 
modifying software – ‘hackers’ as they were called 
at the time2 – this new era of closed software was felt 
as a threat to their way of working with software. 
Therefore, some first small projects, the most 
prominent being Richard Stallman’s GNU project 
founded in the US, started to create free software 
programs that would be available for everybody 
interested in object and source code form.3 The 
GNU project developed faster than anybody could 
have expected. The most important step in the 
development of the project was the contribution of 
an operating system kernel called ‘Linux’ provided 
by the Finnish student Linus Torvalds in 1991.4 
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Together with the already existing GNU modules, the 
GNU/Linux operating system has been stable since 
the early 1990s. Today Linux is used on a worldwide 
basis, especially in the markets for smart phones 
(‘Android’ is a Linux derivative), on servers and in 
the embedded sector, e.g. as a control systems for 
machines etc. 

3 Linux undoubtedly is the most prominent 
free software. However, there are many more 
comparable projects. Some evolved (like GNU/
Linux) as bottom-up projects of hobby programmers 
or freelancers that started with a few lines of code. 
Samba is another example of this type of project.5 

Others projects are driven by commercial software 
companies that earn their money by services and 
customizing. The database program MySQL is an 
important project of this type.6 Still other projects 
use pre-existing commercial software, which was 
no longer competitive in the classical development 
model, as the basis of an open source project. 
The most prominent example is the web browser 
Mozilla Firefox.7 Another type of open source 
project is represented by the web server Apache, 
which was originally built on publicly funded code 
provided by the National Center for Supercomputing 
Applications at the University of Illinois. Since the 
1990s, the Apache project has completely replaced 
the NCSA code.8 

4 Despite the differences in the origins and goals of 
these and other open source projects, all projects 
use free or open source licenses for the organization 
of their communities. According to these licenses – 
the most prominent of which is the GNU General 
Public License9 used for GNU/Linux and many 
other free software projects – users may acquire 
the right to use, copy, modify and distribute the 
licensed software. However, these rights are linked 
to licensee obligations. All open source licenses 
oblige the licensee to give a copy of the license text 
to the recipients of the program. Also, all notices in 
the source code that refer to the applicable open 
source license, all copyright notices, and disclaimers 
of warranty and liability most be duplicated when 
the programs are copied. These common features 
of open source licenses have been compiled in 
widely accepted definitions of ‘open source’ or ‘free 
software’ licenses that provide lists of more or less 
identical criteria.10 Community organizations like 
the Free Software Foundation and the Open Source 
Initiative ‘officially’ recognize licenses as being ‘free’ 
or ‘open source’. Therefore the delimitation of the 
license model is clearer than it may appear at first 
glance.  

5 Simple open source licenses – for example, the so-
called BSD licenses11 – are liberal in the sense that 
they do not provide more extensive obligations for 
the licensees. Other licenses, like the GNU General 
Public License, provide the additional duty for 

licensees to distribute modified versions of the 
program only under the terms of the applicable open 
source license. These so-called ‘copyleft’ provisions 
limit the licensee’s freedom to commercialize 
derivate versions of pre-existing free software.12 

However, the concept of ‘copyleft’ guarantees that 
those who have profited from the free software 
community must pay back to a certain extent.

6 The success of the open source development and 
distribution model has triggered the development 
of comparable communities in other sectors of 
media and culture. The most prominent initiative 
is Creative Commons, which was founded in 2001 
mainly by US law professors.13 Creative Commons 
provides standardized license contracts that may 
be used by authors of copyright-protected works to 
disseminate their contents under a liberal license 
regime which allows users to redistribute the 
contents. Some of the licenses allow for commercial 
use and modifications, while others are more 
restrictive.14 With an open source software license, 
the users are under the obligation to duplicate 
the license terms and disclaimers. Some creative 
commons licenses contain a ‘share-alike’ clause 
comparable to the ‘copyleft’ provisions of open 
source software licenses. A second well-known 
‘open content’ initiative is Wikipedia, an online 
encyclopaedia written by a worldwide community 
of authors who distribute and modify the articles of 
the encyclopaedia in accordance with the GNU Free 
Documentation License and a Creative Commons 
share-alike license.15

B. The specific issues of 
creative communities in 
private international law

7 The interesting issue of open source and open 
content licenses for international lawyers is the 
international composition of the projects. Many 
of the communities are literally spread around 
the world with programmers (or authors) situated 
in the US, Europe, East Asia and other regions of 
the world.16 Typically, the exclusive rights in the 
works (or parts of the works) remain with the 
authors contributing to the project (or with the 
employer).17 As a consequence, each user of an open 
source program who is interested in redistributing 
the software (and therefore is in need of a license) 
must conclude a license contract, according to the 
terms of the applicable open source license, with a 
number of licensors situated in a number of different 
jurisdictions.18 In fact, having concluded ‘a’ license 
contract to use a free software program technically 
means that the licensee has concluded a multitude of 
license contracts. This raises the question of which 
law shall be applicable to these license contracts.
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8 For a court situated in the European Union, Article 
4 Rome I Regulation19 would govern the question 
of which law shall apply to a license contract if the 
parties have not chosen the applicable law. Article 
4(1) provides specific rules for a variety of contracts 
but not for contracts concerning intellectual 
property rights. For contracts not covered by 
Article 4(1), Article 4(2) refers to the characteristic 
performance test, i.e. ‘the contract shall be governed 
by the law of the country where the party required to 
effect the characteristic performance of the contract 
has his habitual residence’. Courts may deviate from 
4(1) and 4(2) if the contract is ‘manifestly more 
closely connected’ with another country (see 4(3)). 
A court may also apply the closest connection test 
if the applicable law cannot be determined under 
4(1) and 4(2) (see 4(4)). The ECJ has not yet decided 
on the applicable law to license contracts. There is 
also no reported national case law of the EU Member 
States’ Supreme Courts, since the Regulation applies 
only to contracts concluded after 17 December 
2009. Following the ‘pre-Rome I’ rules of some EU 
jurisdictions and the current Swiss law, the law 
of the licensor would govern a license contract. 
This solution was applied in a patent case by the 
German Bundesgerichtshof in a decision of 2009 
(‘Sektionaltor’).20 It was also supported in a copyright 
case by the Austrian Oberster Gerichtshof of 2009 
(‘F.-Privatstiftung’)21 and in a trademark decision by 
the Swiss Bundesgericht of 1975 (Togal/Togal).22 The 
Swiss legislator adopted the same approach as a 
general rule in Article 122 Bundesgesetz über das 
internationale Privatrecht of 1987 (Federal Act on 
Private International Law). According to Article 122, 
all intellectual property contracts shall be governed 
by the law of the state of habitual residence of the 
right holder. However, Article 122 is not without 
exceptions. If the contract has a closer connection to 
another state, in particular to the state of residence 
of the transferee or licensee, the law of that state 
shall apply.23 The application of the law of the 
licensor is also suggested as a basic presumption 
or fall-back provision by the currently discussed 
international collections of soft law principles and 
reform proposals on the subject (see § 315 para. 2 ALI 
Principles,24 Art. 3:502 para. 3 CLIP Principles25 and 
Art. 306 para. 2 Transparency Proposal26). As a result 
of this solution, the laws of different jurisdictions 
would be applicable for a piece of software that 
appears for the licensee as one homogeneous 
product.27

Illustration:

A produces printing machines for large-scale printing in-
dustries. The machines are controlled by an embedded 
GNU/Linux operating system. A produces 100 of these ma-
chines with the embedded software per year. A wants to 
know whether the authors of the software may be held li-
able for bugs. Under the assumption that the law of the li-
censor is applicable for all contractual issues, A must apply 

for each portion of the code the law of the habitual resi-
dence of the respective author. 

9 Another solution would be to apply the law of 
the licensee. The Austrian Bundesgesetz über das 
internationale Privatrecht of 1978 (Federal Act on 
Private International Law), before the enactment 
of the Rome I Regulation, pointed in Article 43 to 
the law of the habitual residence of the licensee for 
all multi-state license contracts irrespective of the 
rights and duties of the parties. A similar rule was 
provided for in section 25(c) of the former Hungarian 
Act on Private International Law of 1979. German 
and French courts also applied the law of the licensee 
to publishing contracts.28 The application of the law 
of the licensee has also been suggested as a basic 
presumption by Article 307 para. 2 of the recent joint 
Japanese-Korean proposal for law reform.29 Under 
this solution, the user of an open source program 
could rely on the applicability of one single law 
when using the program. However, this approach 
would shift the uncertainty to the side of the licensor 
because it would now be the licensor’s burden to 
apply a multitude of applicable laws if the user 
community is international.

10 A third solution would be to apply the law of the 
protecting country as lex contractus. This solution 
was applied by the Oberlandesgericht Düsseldorf 
in 1961 in the case of an exclusive patent license 
granted by a French right holder to a German 
licensee as part of a cross-license agreement.30 

Applying the lex loci protections was also supported 
by Article 43 of the former Austrian Bundesgesetz 
über das internationale Privatrecht of 1978 (Federal 
Act on Private International Law) for single-state 
licenses. Article 306 of the Transparency Proposal 
follows the same approach. The law of the protecting 
country is used as the primary fall-back provision 
in Article 3:502(3) CLIP Principles for single-state 
licenses. It also has some support in scholarly 
writing.31 This approach would foster legal certainty 
for users because they could rely on their national 
law when making use of the software or contents. 
Also, this approach would prevent dépeçage 
between the contractual issues of the license 
contracts and the intellectual property aspects. 
But the approach has the disadvantage inherent to 
all ‘mosaic’ theories in private international law. 
Applying multiple territorial laws to ubiquitous legal 
relationships significantly raises the complexity for 
the right holder. Applying a territorial approach to 
internationally used licensed contracts may also have 
the effect of a race to the top with regard to the legal 
restrictions on freedom of contract: If, for example, 
a licensor wants to exclude the liability for mistakes 
in an open source program, the licensor will have the 
choice of either using the most restrictive contract 
law regime or taking the risk that the waiver will be 
unenforceable in certain jurisdictions.
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11 Some open source licenses try to evade this problem 
by explicit choice-of-law clauses. An example of such 
a clause may be found in Section 11 Mozilla Public 
License Version 1.1 (‘This License shall be governed 
by California law provisions (except to the extent 
applicable law, if any, provides otherwise), excluding 
its conflict-of-law provisions.’).32 Such clauses are 
acceptable for an open source community if all 
or at least most contributors are residents of one 
jurisdiction. However, for a truly international 
community of programmers it will hardly be 
acceptable to regulate their legal relationships in 
accordance with the law of the habitual residence 
of one part of their community. Also, it may well be 
the case that both the licensor and the licensee are 
not residents of the state of the chosen law but are 
both residents of another state. Here, it may be that 
the conflict-of-law rules of their home jurisdictions 
will not accept their choice or, as is the case for 
Article 3(3) Rome I Regulation, apply the internally 
mandatory provisions of the jurisdiction of their 
common residence state. Against this background 
it is not surprising that open source licenses rarely 
contain classical choice-of-law clauses referring 
to the law of one country. The recently published 
revised Mozilla Public License Version 2.033 refers 
to the law of the state of the defendant’s principal 
place of business.

12 Another strategy for the international usability of 
open source or open content licenses is the creation 
of national versions of the licenses that comply with 
the requirements of specific jurisdictions. The most 
advanced project following this policy is Creative 
Commons International.34 Creative Commons has 
created national license versions for more than 
50 jurisdictions. These ‘ported licenses’ are based 
on the international (‘unported’) license suite, 
but they differ in that they have been modified 
to reflect local legal requirements and to comply 
with the local language. Some of the ported license 
versions comprise a choice-of-law clause referring 
to the law of the given jurisdiction.35 Besides these 
national license versions, Creative Commons 
provides an ‘unported version’ which may be used 
for jurisdictions without a ‘ported’ version. The 
‘unported’ licenses are without a choice-of-law 
clause. Although it may look helpful at first sight to 
have locally adapted versions of the licenses, using 
these national license versions may even worsen the 
legal difficulties of creative communities (see the 
following illustration).36 Also, the legal costs of such 
a solution are extremely high and may hardly be 
borne by typical non-profit communities. 

Illustration:

A is a historian at the university of Bucharest. He has cre-
ated a database of Jewish cemeteries in Central and East 
Europe consisting of some hundred entries with maps, 
photographs and descriptions in different languages. A 

wants to share the database with other interested re-
searchers in Romania and abroad. After visiting www.cre-
ativecommons.org, he chooses the Creative Commons At-
tribution-ShareAlike Version 3 Romania. The license text 
is in the Romanian language. According to Section 8 lit. 
f) Romanian law is applicable. B from Berlin finds the da-
tabase on the Internet. He makes a number of important 
entries on cemeteries in Germany and wants to make this 
modified version available on his private website. Unfor-
tunately, B does not read Romanian. In this case, B would 
be worse off as compared to the use of the ‘unported’ li-
cense version because he would have to translate the li-
cense terms before reading them. It could even be that 
under German contract law, standard terms in languages 
which may not be expected to be understandable for con-
tracting parties may be unenforceable, especially in the 
case of consumers. 

13 The most important open source licenses, especially 
the GNU General Public License Version 2.0 which 
is used for more than 40% of all free software in the 
market,37 do not contain choice-of-law clauses. The 
GPL and most other open source licenses follow a 
strategy of generic license terms. The idea behind 
this strategy is to use a terminology that is as close as 
possible to the international treaties in the field and, 
for subjects which are not covered by international 
treaties, as neutral as possible, i.e. to define the used 
terms and to avoid terminology that is clearly bound 
to a specific jurisdiction. This drafting technique 
aims to facilitate the worldwide acceptance of the 
licenses, irrespective of the applicable law in a given 
jurisdiction. The most advanced license following 
this strategy is the GNU General Public License 
Version 3, which was published in 2007.38 The GPLv3 
uses artificial terms and definitions instead of the 
commonly used terminology to avoid any hasty 
association with national categories; for example, it 
uses the term ‘convey’ instead of distribute or make 
available. A similar strategy has been chosen for the 
Creative Commons ‘unported’ licenses, which are not 
designed for one specific jurisdiction. Section 8 lit. 
f) of the Creative Commons Attribution-ShareAlike 
Unported 3.0 even explains the strategy explicitly: 
‘The rights granted under, and the subject matter 
referenced, in this License were drafted utilizing 
the terminology of the Berne Convention for the 
Protection of Literary and Artistic Works (as amended 
on September 28, 1979), the Rome Convention of 
1961, the WIPO Copyright Treaty of 1996, the WIPO 
Performances and Phonograms Treaty of 1996 and 
the Universal Copyright Convention (as revised on 
July 24, 1971).’

C. Applying community principles 
as a lex mercatoria

14 Regular private international law principles are based 
on the idea that international legal relationships 
should be governed by the law of a state (or the law 
of several states) to which the parties involved and 
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the facts of the case have the closest connection. 
But this approach, as has been shown, leads to 
unsatisfactory results in the case of international 
open source or free content communities. A more 
tailor-made solution reflecting the specific needs 
of open source communities could be based on the 
theory of lex mercatoria. The traditional lex mercatoria 
theory is based on the idea that the international 
community of traders has developed over time a 
body of internationally customary rules independent 
from the law of specific states.39 According to 
the classical narrative, the old lex mercatoria was 
unwritten law developed and applied by the 
medieval courts of admiralty. Modern theories of 
lex mercatoria refer to the UNIDROIT Principles for 
International Commercial Contracts, to the body of 
rules developed in international arbitration awards 
and to international contractual practice as sources 
for a new unwritten non-state law of international 
commerce.40

15 It is this last prong of lex mercatoria, the international 
contractual practice, which could serve as a 
theoretical link between open source communities 
and lex mercatoria. Developers working together in 
international programming communities are not 
just international by composition. They are also 
characterized by a high level of social homogeneity. 
Linux kernel programmers are freelancers or 
employed programmers interested in a high-
quality software available for everybody. Some 
of these programmers are driven by commercial 
intentions, especially if it is their business model 
to provide services for industry Linux users. 
Others may contribute to the project for altruistic 
reasons. But these differences in motivations and 
strategic goals have not destroyed the common 
understanding of how open source or free software 
should be developed and distributed. This common 
understanding is expressed in the already-mentioned 
definitions of free or open source software which 
describe the basic principles of the communities. An 
even more concrete expression of these community-
wide principles are the common features of the 
different open source licenses. Although there are 
more than 100 open source licenses currently used 
in the market,41 the basic features of these licenses 
follow the same pattern. Against this background, 
one could argue that open source communities have 
developed a body of independent rules of law that 
are accepted in the community. These rules are not 
just social norms. They are enforced in practice, from 
time to time in state courts but more often in out-
of-court settlements.42 

16 What would be the practical consequence of 
detaching the legal rules of open source or free 
content communities from any state law? As a 
starting point, one should be very clear about the 
fact that any lex mercatoria approach may only be 
applicable in those areas of law where the parties 

are free to choose the applicable law. Therefore, the 
intellectual property issues of the license contracts – 
especially questions such as eligibility for copyright 
protection, scope of protection, limitations and 
exceptions under copyright law, and initial 
ownership – may not be subject to a lex mercatoria 
approach.43 Also, internationally mandatory 
provisions could not be bypassed. However, there 
would still be an important list of legal issues of a 
contractual nature that could be governed by the 
autonomous community standards of open source 
or content communities, including formation 
and validity of license contracts (or unilateral 
instruments); language requirements under contract 
law, especially for standard terms and conditions; 
interpretation; warranty and liability; and breach 
of contract and remedies.

17 Allowing the choice of a specific lex mercatoria for 
open source or free content communities would 
raise the additional question of how explicit this 
choice must be or whether the community principles 
may also be applied in the absence of a choice of law. 
For arbitrators it may be a possible approach to apply 
community principles without an explicit or implicit 
choice made by the parties.44 For state courts such an 
approach will hardly be acceptable, at least if private 
international law provisions like Article 4 Rome I 
Regulation (‘the law of the state’) are applied. One 
possible solution could be to interpret the drafting 
approach behind the generic license terms as an 
implied choice of the community principles. Such an 
approach would reflect the intention of the parties 
to avoid the application of the law of any specific 
jurisdiction.    

18 Under the approach described, the yardstick for 
the interpretation, gap-filling and – even more 
problematic – the review of specific clauses of the 
license contracts would be the body of common 
principles followed by all open source or free 
content licenses. The arbitration tribunal or court 
would have the task of checking several licenses in 
the field and applying their common features as the 
‘golden mean’ of the respective license model. One 
example for this approach could be the ‘termination 
clause’ which is used in the more comprehensive 
licenses. Under these provisions, the license grant 
to a specific licensee is automatically terminated 
in case of non-compliance with the license terms. 
Provisions of this type may be found in Section 8 
GPL Version 3,45 Section 8 Mozilla Public License 
Version 2.0,46 Section 7 Common Public License47 etc. 
The less elaborated and simpler licenses, such as the 
BSD licenses,48 do not provide explicit rules on the 
consequences of a breach of the license terms by a 
licensee. Here, it would be an appropriate solution 
to apply the common features of the termination 
clauses in other open source licenses as a gap-filling 
tool. 
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19 As a matter of fact, open source license only regulate 
the core rights and duties of the parties involved and 
are inevitably incomplete bodies of contract rules. 
For general questions of contract law not addressed 
in open source licenses – such as authority of agents, 
third-party rights, calculation of damages etc. – the 
UNIDROIT Principles for International Commercial 
Contracts could be applied.49 The UNIDROIT 
Principles are currently available in version 3 of 
2010. Version 3 comprises 211 detailed articles on 
the main questions of contract law and the law of 
obligations. The Principles have been drafted under 
the auspices of the UNIDROIT Institute in Rome 
since the early 1980s by a group of academics from 
different jurisdictions.50 According to the preamble, 
the UNDROIT Principles may be applied ‘when the 
parties have agreed that their contract be governed 
by general principles of law, the lex mercatoria or 
the like’. If one agrees that the license contracts 
used by transnational creative communities should 
be governed by a specific type of lex mercatoria, the 
UNIDROIT Principles could serve as a subsidiary 
source of law for all questions not covered by the 
specific license in question and not covered by 
typical free software or content license. 

Illustration:

X is distributing tax calculation programs for business cus-
tomers. He uses the ‘Randomfunc’ system library for some 
of the basic functions of the programs. The library was 
written by programmers A, B and C who are residents of 
the US, Canada and Brazil. The library is licensed under 
the terms of the GNU GPL Version 2. Under Section 2 b) 
GPL 2, modified versions of licensed programs may only 
be distributed under the terms of the GPL. Under Section 
3 b), any person distributing a licensed program must ‘give 
any third party a complete machine-readable copy of the 
corresponding source code’. X modifies the library and 
adds some new functions, i.e. for the calculation of dif-
ferent currencies. He distributes the modified library as 
part of ‘his’ program without giving any notice of the use 
of GPL software to his customers. Also, the software is dis-
tributed on a binary-only basis without the source codes. 
Y, who is also in the business of tax calculation software, 
buys a copy of X’s software. After reverse engineering the 
program, he believes that X has used a modified version 
of the ‘Randomfunc’ system library. He gives notice to A, 
B and C about the license violation. Unfortunately, A, B 
and C are reluctant to enforce the license terms against 
X because they cannot reach an agreement about the po-
tential legal costs of such an attempt. Finally, Y contacts 
X directly and solicits the source codes of the modified li-
brary referring to Sections 2 b) and 3 b) GPL Version 2. X 
answers that the GPL Version 2 is not an enforceable con-
tract due to the lack of ‘consideration’. Also he rejects any 
third-party rights which Y may enforce directly against X 
with the argument that under the privity doctrine of his 
jurisdiction, third parties are excluded from any contrac-
tual claims. In this case, it would be a sensible approach to 
refer to Article 2.1.1, 3.1.2 UNIDROIT Principles, which re-
ject any consideration requirement for the formation of a 
valid contract. The UNIDROIT Principles could also be use-
ful to solve the question of third-party rights. Under Arti-

cle 5.2.1 UNIDROIT Principles, the ‘existence and content 
of the beneficiary’s right against the promisor are deter-
mined by the agreement of the parties and are subject to 
any conditions or other limitations under the agreement’. 
Hence, the parties to a contract may allow for direct claims 
of third parties against the promisor. This intention must 
not be expressed explicitly.51 However, it is a question of 
contract interpretation whether Section 3 b) may be con-
strued as creating a right for third parties to claim directly 
for the disclosure of the sources of a GPL program.52

D.  Conclusion

20 The question of whether a lex mercatoria approach 
is advisable for open source and other creative 
communities depends primarily on the evaluation of 
the practical difficulties caused by traditional private 
international law principles. It has been argued in 
this paper that the specific characteristics of open 
source communities require the elaboration of a 
novel and tailor-made regime of conflict rules. One 
possible solution could be to apply the free software 
community principles as governing contract law 
and to detach the formation, validity, warranty and 
liability, third-party rights and other contractual 
issues from any given state law. The theory of lex 
mercatoria could serve as a theoretical basis for such 
an approach. Interpretation, gap-filling and review 
of the contract could be effected by reference to the 
UNIDROIT Principles. 
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