Miquel Peguera

Pablo A. Palazzi (ed.), La Responsabilidad
Civil de los Intermediarios en Internet

Abeledo Perrot, Buenos Aires 2012, 528 p. ISBN: 978-950-20-
2280-2

by Miquel Peguera, Barcelona
Ph.D., Associate Professor of Law at the Universitat Oberta de Catalunya, Barcelona, Spain.

©2012 Miquel Peguera

Everybody may disseminate this article by electronic means and make it available for download under the terms and
conditions of the Digital Peer Publishing Licence (DPPL). A copy of the license text may be obtained at http://nbn-resolving.
de/urn:nbn:de:0009-dppl-v3-en8.

This article may also be used under the Creative Commons Attribution-ShareAlike 3.0 Unported License, available at http://
creativecommons.org/licenses/by-sa/3.0/.

Recommended citation: Miquel Peguera, Book Review: Pablo A. Palazzi (ed.), La Responsabilidad Civil de los Intermediarios
en Internet, 3(2012) JIPITEC 169, para. 1.

2

While a lot has been written about ISP liability in the
last decade, it still proves to be a hot topic and one
worth of ever more reflection and debate. If this is
the case in jurisdictions where special statutes have
been enacted, it is all the more so in countries la-
cking such rules. Hence scholarly initiatives such as
the workshop held on this subject at the Universidad
de San Andrés (Argentina) in May 2010 are certainly
welcome. A result of that workshop is this book, pu-
blished in March 2012. It contains 18 chapters from
a total of 19 authors and has been compiled by one
of the authors, the Argentinean legal scholar and
lawyer Pablo A. Palazzi.

The book is structured in to parts. The first one,
which accounts for roughly two thirds of the book,
deals with the liability related to violations of perso-
nal rights - particularly privacy, the right to honor,
and the right to one’s own image. The second part
is devoted to liability arising from infringements
of intellectual property rights. The book discusses
not only the Argentinean legal framework and case
law, but also takes into account, in a comparative
approach, the situation in the U.S. and in the EU.
It considers, in particular, the framework resulting
from both Section 230 of the CDA and Section 512 of
the DMCA in the U.S., and the liability limitations set
forth in the European Directive on Electronic Com-
merce (ECD). Its more general title notwithstanding,
the book focuses predominantly on search engines.
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The liability of other types of intermediaries is only
dealt with in a few instances, especially when con-
sidering the U.S. and EU statutory adjustments and
some Argentinean case law on hosting providers.

From the perspective of a foreigner, this book is a
good opportunity to learn about the state of the de-
bate on this topic in Argentina and how its case law
has developed so far. While, as noted, specific rules
covering the liability of Internet intermediaries have
not yet been passed in that country, a fair amount
of lawsuits concerning search engine liability have
been brought in the last years. In this regard, the
case of Argentina provides an interesting perspec-
tive on whether, and to what extent, a particular set
of rules is needed to deal with these issues. In fact,
most of the contributors of this book favor the ad-
option of such rules for the sake of legal certainty.

The eighteen chapters in which the book is divided
are of different degrees of analysis. In this respect,
the book is not homogeneous. Some contributions
explore the issues more deeply than others. In parti-
cular, the illustration of the foreign laws turns out to
be too vague in some occasions. In other cases, how-
ever, an in-depth examination of the foreign legis-
lation and case law is provided. Furthermore, being
independent contributions, the reader finds obvious
overlap in some areas. In this regard, a future edition
of the book would benefit from avoiding some repe-
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titions. In particular, rather lengthy explanations
about well-known aspects of how the internet func-
tions, which can be found in some chapters, do not
appear to add much to the comprehension of the is-
sues presented. Moreover, also on the somehow ne-
gative side, the contents of the book, as frequently it
occurs in printed books with several contributors, is
not as up to date as the reader would expect - the la-
test case law developments considered do not seem
to go beyond the last months of 2010 or the begin-
ning of 2011. It must be said, though, that this cer-
tainly does not diminish the value of most of the
analysis, albeit the inclusion of some of the latest de-
velopments - such as the case involving the linking
website Taringa.net - would have enriched the text.

A general issue the book deals with is that of the
rules governing intermediaries’ liability. In the ab-
sence of a system of safe harbors such as that esta-
blished by the ECD, the liability of intermediaries,
particularly in the field of the violation of personal
rights, hinges on the general tort law rules found in
the Argentinean Civil Code. One of the questions ari-
sing here is whether or not intermediaries’ activities
could be regarded as “risky” in and of themselves, as
this would trigger the regime of strict liability for the
resulting harms. Such an approach was taken into
account in the well-known case Jujuy.com, where
the owners of the website were held liable for defa-
matory third-party postings. While the court actu-
ally found the defendants failed to react diligently
upon notification of the unlawful contents, it see-
med to support as well the theory of the risk inher-
ent to the activity carried out by the defendants as
a source of liability.

Contributors to the book generally deny the cha-
racterization of internet services as per se risky, and
hold that intermediaries’ liability must instead be
judged according to the standards of fault-based li-
ability. Therefore, some kind of fault in the part of
the intermediary must be found for liability to arise,
which I think is consistent with the European ap-
proach. Indeed, while the ECD has not harmonized
the underlying rules of tort liability, intermediaries
can only be held liable when they fail to comply with
the requirements established to benefit from the safe
harbors. It is worth noting, though, that the frequent
references made in the book to the ECD safe harbors
scheme do not always grasp the fundamental idea
that the safe harbor provisions do not in themsel-
ves impose liability on those who fail to comply with
their requirements; rather, they only provide liabi-
lity limitations. The actual attribution of liability will
depend on the material law governing the particu-
lar field considered, be it general tort law, defama-
tion, privacy, copyright or any other area of the law.

Among the authors who consider the issue of fault-

based liability, there are different opinions regar-
ding what can be deemed fault or negligence, or
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what is the reach of intermediaries’” duties of care,
particularly those of search engines. Some authors
advance the position that a search engine provider
must exercise some type of ex ante control so as to
avoid certain unlawful results to show up in the first
place, and that failing to do so would amount to ne-
gligence. Others take the stance that search engines
can only be obliged to remove the links to the unla-
wful websites after being notified of the illicit cha-
racter of the linked content. Within this group of au-
thors, many consider that a sound notice provided
by the aggrieved person would be enough to trigger
the obligation to disable the link, while some others
think that in order to enhance legal certainty and to
protect freedom of expression, only a judge could
impose such an obligation. Moreover, it is hotly dis-
cussed whether a search engine can be put under the
obligation of preventing future instances of search
results pointing to unlawful content, as this would
entail a general duty of monitoring and an almost
impossible task of assessing the legality of the linked
content.

The bulk of cases dealing with search engines’ lia-
bility in Argentina are the so-called “celebrities’ ca-
ses”. Most of them follow a similar pattern: famous
persons, in many cases top models or actresses, find
that when typing their name in Google or Yahoo, the
search results include links to pages with sexual con-
tent that use their names or images without their
authorization. In addition, the search engines use
unauthorized images of these persons as thumb-
nails in their image search feature. The complaints
against the search engines include claims for both
moral and material damages. They also seek injunc-
tions so that the search engines are ordered to re-
move the links and thumbnails, and to ensure that
the plaintiff’s name is not linked to any webpage of
that kind in the future.

In most of these cases, the courts have ordered in-
junctions as precautionary measures against the
search engines. However, the injunctions imposed
are extremely broad, and thus rightly criticized by
many of the contributors to this book. Interestin-
gly, in at least two of the cases a final decision has
already been handed down in the lower courts. The
cases are Da Cunha v. Yahoo de Argentina SRL et al.' and
Rodriguez v. Google Inc. et al.? In both cases the search
engines were held liable and enjoined in very broad
and vague terms. Nonetheless, the Da Cunha ruling
was later reversed on appeal.’ Overbroad injunctions
and heavy burdens of control imposed on search en-
gines are problematic indeed. It is stressed by many
authors in the book that search engine operators
should not be forced to act as judges determining
the legality of the content they index as this would
amount to some sort of private censorship.

Thinking of our legal framework in Europe, it could
be submitted that while in some other intermedi-
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ary activities European law can be seen as better
suited in terms of legal certainty thanks to the ECD
safe harbors, this is certainly not the case regarding
search engines. The Directive does not set forth a li-
ability limitation for the provision of links and the
operation of information location tools - albeit a few
Member States have chosen to do so. In fact, even
the most cited Art. 15 of the ECD, which prevents
Member States from imposing general obligations to
monitor, does not directly apply to search engines as
it explicitly relates only to the mere conduit, proxy
caching and hosting activities. The lack of safe har-
bor for search engines has lead some courts to ap-
ply an arguably flawed overreaching interpretation
of the hosting safe harbor, as in the appeal court rul-
ing in the French case SAIF v. Google®. All this begs the
question of whether the ECD should be amended to
include a specific safe harbor for links and infor-
mation location tools, which could also address the
uncertainties regarding the search engines’ use of
thumbnails, the initial copying for indexing pur-
poses, or the making available of cached copies.

The last third of the book is devoted to intellectual
property. This part includes some contributions by
non-Argentinean authors. One of them is an article
by the Spanish professor Juan José Marin Lépez, who
comments on two French rulings as regards to the li-
ability of online auction platforms for trademark in-
fringement. This part also includes two articles writ-
ten by the German lawyer Stephan Ott, who is well
known for his research site linksandlaw.com, a rich
source of resources about legal aspects of search en-
gines, linking and framing. He provides a compari-
son of search engines’ liability in Germany and the
United States, and an analysis of German case law on
the issue of search engines’ thumbnails.

The rest of this part covers several issues regarding
copyright and trademark infringements. In particu-
lar, the question of the unauthorized use of trade-
marked words as keywords for triggering sponso-
red links is analyzed, and a good overview of the
U.S. and EU cases in this field is presented. With re-
gard to this particular topic, maybe the book could
have taken a more open view in order to find some
room for acceptable instances of such uses by adver-
tisers. Not every user who types a trademarked word
into a search engine can be presumed to be actually
looking for products or services of that brand. As it
has been soundly argued, there is - at least to some
extent - an objective opaqueness of the searcher’s
goals when she uses a trademark as a search query.®
Moreover, taking advantage of some positive exter-
nalities of trademarks should not immediately be
characterized as unfair competition.
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13 There are many other questions raised by this book

which cannot be covered in this brief review. All in
all it is indeed an interesting and stimulating read,
digging into a complex field, which is still far from
settled and deserves careful attention.
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