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Abstract:  After the exclusive rights in copy-
right have been consolidated in a century-long his-
torical development, limitations and exceptions have 
become the main instrument to determine the ex-
act scope of copyright. Limitations and exceptions 
do not merely fine-tune copyright protection. Rather, 
they balance the interests of authors, rightholders, 
competitors and end-users in a quadrupolar copy-
right system. Understanding this is of particular im-
portance in the digital and networked information 
society, where copyrighted information is not only 
created and consumed, but constantly extracted, re-
grouped, repackaged, recombined, abstracted and in-
terpreted.

However, serious doubts exist whether the present, 
historically grown system of limitations adequately 
balances the interests involved in the information 
society. Both the closed list of limitations allowed 
under Art. 5 of the EU Information Society Directive 
2001/29/EC and a narrowly interpreted three-step 
test contained in Arts. 13 TRIPS and 5 (5) of the In-
formation Society Directive appear as obstacles in 
the way of achieving the appropriate balance needed. 
This brief article outlines the issues involved which 
were discussed at the International Conference on 
“Commons, Users, Service Providers – Internet (Self-)
Regulation and Copyright” which took place in Han-
nover, Germany, on 17/18 March 2010 on the occa-
sion of the launch of JIPITEC.

Limitations: The Centerpiece 
of Copyright in Distress
An Introduction
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1	 For more than a century, the process of the forma-
tion and later the harmonization of copyright mainly 
focused on the definition and subsequent enlarge-
ment of the scope of exclusive rights. This is equally 
true for the national, the European, and the inter-
national level. In a first step, the core of the exclu-
sive rights was established, comprising the rights of 
reproduction, translation, adaptation and commu-
nication to the public.1 In a second step, additional 
rights were defined, such as the resale royalty right, 
the distribution right, the rental and lending right 
and, most recently, the making available right.2 Of 
course, at the international level, not all of these 
rights are equally binding,3 and technically speaking 
the minimum rights contained in international con-

ventions are only applicable to non-nationals. How-
ever, a third step then saw the enlargement of exist-
ing exclusive rights, or, in other words, a tendency 
to formulate exclusive rights ever more broadly. To 
cite just the most prominent example of the repro-
duction right: from “reproduction in any manner 
or form” (Art. 9 (1) BC) via “the permanent or tem-
porary reproduction of a computer program by any 
means and in any form, in part or in whole” (Art. 4 
(a) of Directive 91/250/ECC) for computer programs 
and the “temporary or permanent reproduction by 
any means and in any form, in whole or in part” (Art. 
5 (a) of Directive 96/9/EC) for original data bases to 
“direct or indirect, temporary or permanent repro-
duction by any means and in any form, in whole or 
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in part” (Art. 2 of Directive 2001/29/EC) for copy-
righted works in general. Most likely, the develop-
ment will not even stop there, as can be witnessed, 
for example, in Germany where a draft amendment 
to the Copyright Act proposed by newspaper pub-
lishers proposes to treat even the mere “represen-
tation” of protected subject matter on a computer 
screen as a reproduction.4

2	 The traditional view of copyright as a set of exclusive 
rights is guided by the aim to provide for as much 
protection as possible. Nowhere has this been formu-
lated more clearly as in the recitals of the Infosoc Di-
rective. According to recital 4, only “providing for a 
high level of protection of intellectual property, will 
foster substantial investment in creativity and inno-
vation.” Similarly, recital 9 of the said Directive ex-
presses the fundamental belief that “[a]ny harmoni-
sation of copyright and related rights must take as a 
basis a high level of protection, since such rights are 
crucial to intellectual creation.” It is this “owner”- 
and “property”-centered approach which provides 
the momentum for an ever-increasing level of pro-
tection, and which has even more far-reaching con-
sequences because of a simultaneous lowering of the 
threshold of protection5 and of a continuous prolon-
gation of the term of protection.6 Of course, this fo-
cus on authors and rightholders and, together with 
it, on the increase in the level of protection can eas-
ily be explained by historical reasons and by current 
economic and technical developments. Historically, 
copyright – or authors’ rights, to be more precise 
– are understood as a legal instrument to protect 
the interests of authors. In copyright countries, the 
overall approach may be more utilitarian in nature 
and thus internalize aspects other than the protec-
tion of interests of authors to a higher degree than 
in authors’ rights countries. However, in both copy-
right and author’s rights countries the increase in 
exclusivity is largely driven by rightholders’ pow-
erful lobby groups. In economic terms, these groups 
have been able to convince the national legislature 
to provide for strong international protection for ex-
ported copyrighted works in foreign markets with 
hitherto weak legal protection and lack of enforce-
ment of laws.7 Moreover, in technical terms, the in-
crease in the exclusivity of copyright protection may 
be explained as a reaction against the ease of un-
authorized copying and distributing of copyrighted 
works brought about by digitization and network-
ing technologies.

3	 From this perspective, which is mainly taken by 
rightholders, limitations and exceptions to the ex-
clusive rights are seen almost as the unavoidable 
evil, i.e., the necessary concession to be made to 
public interests which does little more than cutting 
away some of the exclusivity granted by the exclu-
sive rights and which, therefore, should be kept at 
a minimum.8 In addition, from this perspective the 
exclusive rights appear as the rule, whereas limita-

tions apparently are nothing more than mere excep-
tions. This has led the courts in some member states 
– notably Germany – to follow the principle that in 
case of doubt, limitations should be narrowly inter-
preted.9 There is another imbalance between exclu-
sive rights on the one hand and limitations and ex-
ceptions on the other. Whereas exclusive rights are 
subjective rights that grant their respective owner a 
legal power against third parties and which in many 
countries are consequently protected by the consti-
tutional guarantee of property, limitations and ex-
ceptions are – at best – legal privileges devoid of any 
higher-ranking legal protection.10 

4	 However, limitations and exceptions are more than 
just the unavoidable tribute to “the public.” Rather, 
limitations fulfill not only one, but several tasks. 
First of all, from a technical point of view, where 
the exclusive rights are broadly defined, the limita-
tions and exceptions are the decisive legal element 
that defines the exact contours of the exclusivity. 
Second, limitations and exceptions thus help to fine-
tune the balance between the proprietary interests 
of authors and rightholders on the one hand, and of 
conflicting interests on the other hand. This explains 
why limitations and exceptions are nowadays such a 
battlefield, contrary to the exclusive rights as such. 
Moreover, it should be noted that in balancing the 
interests at stake, limitations do not only provide 
a black-and-white, all-or-nothing answer. Rather, 
limitations can differentiate between a total excep-
tion from the exclusive right (i.e., no permission is 
needed and no payment has to be made) and claims 
for remunerations (i.e., no permission is needed, but 
remuneration has to be paid).11 The claim for remu-
neration can be an individual one or one which can 
only be made by collecting societies, as is often the 
case in some of the EU member states. Third, what is 
usually referred to as “the public” is comprised of a 
whole set of interests which merit legal protection. 
Contrary to a widely held belief, copyright limita-
tions and exceptions do not only benefit end-users. 
Rather they help to define the delicate relationship 
between authors, rightholders, and end-users and – 
which is often overlooked – they also define compe-
tition in the area of downstream information value-
added production chains.12 Finally, it should be noted 
that not all limitations are based on the same ratio-
nale. Although classifications vary, one might distin-
guish limitations and exceptions covering use acts of 
little or no independent economic value, from lim-
itations and exceptions for the purpose of freedom 
of expression and information and limitations and 
exceptions which promote social, cultural, and re-
lated political objectives such as, but not limited to, 
exceptions for the purpose of research and educa-
tion. Other limitations and exceptions have been ad-
opted in order to enhance competition or just cor-
rect market failure.13 
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5	 In other words, after the exclusive rights in copy-
right have been consolidated in a century-long his-
torical development, limitations and exceptions 
have become the main instrument in order to de-
termine the exact scope of copyright. Even more, 
limitations and exceptions do not merely fine-tune 
copyright protection; rather, they balance the in-
terests of authors, rightholders, competitors, and 
end-users in a quadrupolar copyright system. This 
is all the more true in the digital and networked in-
formation society, where copyrighted information 
is not only created and consumed, but constantly 
extracted, regrouped, repackaged, recombined, ab-
stracted, and interpreted. 

6	 However, serious doubts exist whether the present, 
historically grown system of limitations meets these 
requirements. These doubts are nourished by a num-
ber of reasons: 

7	 Although the InfoSoc Directive 2001/29/EC of 22 
May 2001 purportedly harmonizes certain aspects of 
copyright and related rights in the information soci-
ety, it only prescribes one mandatory exception and 
leaves the 20 others at the discretion of the member 
states. This may not be seen as problematic if one 
works on the assumption that what counts most is 
the harmonization of exclusive rights. However, as 
demonstrated above, at least for practical reasons, 
what counts in modern copyright law are no longer 
the exclusive rights but rather the limitations and 
exceptions. Consequently, one may conclude that 
the InfoSoc Directive hardly brought any harmo-
nization whatsoever,14 in particular since member 
states cherry-picked whatever limitations and ex-
ceptions they liked to have in their respective na-
tional legislation.

8	 Another problem – at least at the European level – is 
that the InfoSoc Dircetive provides for a closed list of 
limitations and exceptions that does not leave room 
for even a small and flexible fair-use-type exception. 
However, there is an urgent need for such a flexible 
–albeit de minimis – exception in view of the rapid 
technological development of the information so-
ciety infrastructure and the different  new business 
models and use possibilities. Since these new busi-
ness models and use possibilities can hardly be fore-
seen, it is rather unlikely that what should be exempt 
from the exclusive rights will be adequately covered 
by existing limitations and exceptions that were de-
fined in the InfoSoc Directive almost a decade ago in 
view of the then existing technology. At any rate, the 
lack of a sufficiently flexible limitation or exception 
will either result in a more or less far-fetched inter-
pretation of existing limitations and exceptions, or 
in overbroad exclusive rights. Neither of these two 
scenarios is an appealing one.15    

9	 At the international level, the three-step test is of-
ten understood merely as a test for prohibiting lim-

itations and exceptions. This is all the more true if 
the three steps are applied as subsequent “filters” 
and if the second step – “normal exploitation” – is 
construed as covering any exploitation possibility 
that might arise during the whole of the copyright 
term of the subject matter concerned. Needless to 
say, such an interpretation, which is often propa-
gated by major corporate rightholders, tends to up-
set the balance of conflicting interests to be struck 
by the limitations and exceptions. The situation is 
even more aggravated by the fact that – contrary to 
its counterparts in patent and trademark law16 – Art. 
13 TRIPS does not mention interests of “third par-
ties” to be taken into account. In view of all this, a 
more appropriate approach seems to be called for, 
according to which the three-step test works as an 
instrument which both may prohibit and enable lim-
itations and exceptions.

10	 Last, but certainly not least, it seems worth noting 
that the structure of existing limitations and excep-
tions has been developed in view of relatively short 
production and delivery chains (rightholder – pro-
ducer/communicator – end-user) that no longer 
correspond to the much longer production, trans-
formation, delivery, and consumption chains of the 
digital networked environment. It can be assumed 
that these changes in reality should be reflected in 
the formulation of limitations and exceptions in a 
much better way than is presently the case.

11	 Of course, there have been several attempts to rem-
edy the unsatisfactory situation just described in or-
der to avoid “protecting ourselves to death.” Only 
two of these attempts shall be briefly mentioned 
here. The first is the “Declaration on a Balanced In-
terpretation of the ‘Three-Step Test’ in Copyright 
Law” of the Munich Max Planck Institute and the 
Queen Mary University of London.17 This Declaration 
makes the case that “the Three-Step Test should be 
interpreted so as to ensure a proper and balanced ap-
plication of limitations and exceptions.” To this ef-
fect, the Declaration expresses the opinion that “[w]
hen correctly applied, the Three-Step Test requires a 
comprehensive overall assessment, rather than the 
step-by-step application that its usual, but mislead-
ing, description implies” and that “[n]o single step is 
to be prioritized.” Moreover, “[t]he Three-Step Test 
should be interpreted in a manner that respects the 
legitimate interests of third parties, including in-
terests deriving from human rights and fundamen-
tal freedoms; interests in competition, notably on 
secondary markets; and other public interests, no-
tably in scientific progress and cultural, social, or 
economic development.” The second of these ini-
tiatives are the model provisions an limitations and 
exceptions formulated by the European academics 
who collaborated in formulating the Draft European 
Copyright Code.18 The drafters – the so-called “Wit-
tem-Group” – were guided by the belief “that rapid 
technological development makes future modes 
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of exploitation and use of copyright works unpre-
dictable and therefore requires a system of rights 
and limitations with some flexibility.” In order to 
achieve this, the Code – although heavily borrow-
ing from Art. 5 of the InfoSoc Directive – is not lim-
ited to a restatement of the existing acquis commu-
nautaire. Rather, by defining certain limitations as 
non-exclusive normative examples, and adding the 
possibility of limitations and exceptions similar to 
“[a]ny other use that is comparable to the uses enu-
merated,” the Draft Code “reflects a combination of 
a common-law-style open-ended system of limita-
tions and a civil-law-style exhaustive enumeration.” 
Moreover, in addition to the limitations and excep-
tions regarding use acts of little or no independent 
economic value, use acts made for the purpose of 
freedom of expression and information, use acts in 
line with certain social, cultural, and related political 
objectives, and use acts for the purpose of research 
and education, the Draft Code contains a special ex-
ception which privileges certain uses for the purpose 
of enhancing competition, thus integrating a control 
mechanism similar to the one hitherto reserved to 
competition law into copyright itself.  

12	 Against this backdrop of copyright and its discon-
tents – as one may call it – the first session of the 
International Conference on “Commons, Users, Ser-
vice Providers – Internet (Self-)Regulation and Copy-
right” which took place in Hannover, Germany, on 
17/18 March 2010 explored both the status quo and 
the legal possibilities for shaping the limitations 
and exceptions in a way that they contribute to a 
balanced and well-limited copyright system that 
satisfies the needs of the information society and 
meets with acceptance by all four interest groups 
concerned. Several contributions – which are partly 
reproduced following this brief introduction and 
partly in the next issue of JIPITEC – first examined 
what the EU member states made out of the list of 
non-mandatory exceptions and limitations in Art. 
5 of Directive 2001/29/EC (Guibault). Subsequently, 
the relationship between copyright and the freedom 
of expression was highlighted, in particular in view 
of Art. 10 of the European Convention on Human 
Rights (Geiger). Likewise, the possibilities and limits 
for a fair use approach under the famous three-step 
test were explored (Senftleben), in particular in view 
of the Max Planck Declaration regarding the three-
step test and its further impact (Hilty). Finally, some 
conclusions regarding limitations, the centerpiece of 
copyright, were drawn (Griffiths).
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Abstract:  The article examines whether the 
norms laid down in the Directive in relation to the 
exceptions and limitations on copyright and related 
rights can be conducive to a sensible degree of har-
monisation across the European Union. Before dis-
cussing the degree of harmonisation achieved so far 
by the Directive, the first part gives a short overview 
of the main characteristics of the list of exceptions 
and limitations contained in Article 5 of the Direc-
tive. A comprehensive review of the implementation 
of each limitation by the Member States is beyond 
the scope of this article. The following section takes a 
closer look at three examples of limitations that have 
led to legislative changes at the Member State level 
as express measures towards the implementation of 

the Information Society Directive, that is, the limita-
tions for the benefit of libraries, for teaching and re-
search, and for persons with a disability. These ex-
ceptions and limitations were later on also identified 
by the European Commission as key elements in the 
deployment of a digital knowledge economy. The 
analysis will show that the implementation of the 
provisions on limitations in the Information Society 
Directive did not, and probably cannot, yield the ex-
pected level of harmonisation across the European 
Union and that, as a consequence, there still exists a 
significant degree of uncertainty for the stakeholders 
regarding the extent of permissible acts with respect 
to copyright protected works.

Why Cherry-Picking Never 
Leads to Harmonisation
The Case of the Limitations on Copyright 
under Directive 2001/29/EC
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A. Introduction1

1	 Nine years after the adoption of Directive 2001/29/
EC on the Harmonisation of Certain Aspects of Copy-
right and Related Rights in the Information Society,2 

the full harmonisation of the exceptions and limi-
tations on copyright and related rights across Eu-
rope still seems as distant as ever. From the very 
start of the legislative process towards the adoption 
of the Directive, the harmonisation of this area of 
copyright law proved to be a highly controversial 

issue. The difficulty of choosing and delimiting the 
scope of the limitations on copyright and related 
rights that would be acceptable to all Member States 
was a daunting task for the drafters of the Informa-
tion Society Directive. The hesitations of the Euro-
pean lawmaker were reflected in the final version of 
the Directive, which leaves Member States tremen-
dous leeway in the implementation of the norms laid 
down in the Directive. This explains in large part the 
delay experienced not only in the adoption of the Di-
rective itself, but also in its implementation by the 
Member States.3

http://nbn-resolving.de/urn:nbn:de:0009-dppl-v3-en8
http://nbn-resolving.de/urn:nbn:de:0009-dppl-v3-en8
http://creativecommons.org/licenses/by-sa/3.0/
http://creativecommons.org/licenses/by-sa/3.0/
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2	 The regime established by the Information Society 
Directive leaves Member States ample discretion to 
decide if and how they implement the limitations 
contained in Article 5 of the Directive.4 This latitude 
not only follows from the fact that all but one of the 
twenty-three limitations listed in the Directive are 
optional, but more importantly from the fact that 
the text of the Directive does not lay down strict 
rules that Member States are expected to transpose 
into their legal order. Rather, Articles 5(2) to 5(5) of 
the Directive contain two types of norms: one set of 
broadly worded limitations, within the boundaries 
of which Member States may elect to legislate; and 
one set of general categories of situations for which 
Member States may adopt limitations.5 Moreover, 
instead of simply reproducing the wording of the 
Directive, most Member States have also chosen to 
interpret the limitations contained in the Directive 
according to their own traditions. The outcome is 
that Member States have implemented the provi-
sions of Articles 5(2) to 5(5) of the Directive very dif-
ferently, selecting only those exceptions that they 
consider important. What’s more, the search for the 
proper balance of interests between rights owners 
and users in the digital age is a continuously ongoing 
process; Member States are still fine-tuning the pro-
visions on exceptions and limitations in their copy-
right act.

3	 In the following pages, I will examine whether the 
norms laid down in the Directive in relation to the 
exceptions and limitations on copyright and related 
rights can be conducive to a sensible degree of har-
monisation across the European Union. Before dis-
cussing the degree of harmonisation achieved so far 
by the Directive, I shall first give a short overview 
of the main characteristics of the list of exceptions 
and limitations contained in Article 5 of the Direc-
tive. A comprehensive review of the implementa-
tion of each limitation by the Member States is be-
yond the scope of this article. I will therefore take, 
in the following section, three examples of limita-
tions that have led to legislative changes at the Mem-
ber State level as express measures towards the im-
plementation of the Information Society Directive, 
that is, on the limitations for the benefit of librar-
ies, for teaching and research, and for persons with 
a disability. These exceptions and limitations were 
later also identified by the European Commission as 
key elements in the deployment of a digital knowl-
edge economy.6 The analysis will show that the im-
plementation of the provisions on limitations in the 
Information Society Directive did not, and proba-
bly cannot, yield the expected degree of harmon-
isation across the European Union and that, as a 
consequence, there still exists some uncertainty for 
the stakeholders regarding the extent of permissi-
ble acts with respect to copyright protected works. 

B. Article 5 of Directive 2001/29/EC

4	 Article 5 of the Directive is divided into five para-
graphs: a first paragraph concerns a mandatory ex-
ception regarding transient and incidental acts of 
reproduction; a second contains five optional lim-
itations to the right of reproduction; a third para-
graph sets out fifteen optional limitations to the 
rights of reproduction and communication to the 
public; a fourth paragraph allows Member States, 
where they provide for a limitation to the right of re-
production, to provide for a similar limitation to the 
right of distribution; and a fifth paragraph codifies 
the rule otherwise known as the “three-step test”. 
Hence, Member States are allowed to adopt limita-
tions on the rights of reproduction and communica-
tion to the public. However, the current landscape of 
limitations on copyright and related rights in Europe 
suffers from several inconsistencies and faces im-
portant challenges with respect to the proper func-
tioning of the copyright system in a digital knowl-
edge economy. As described in more detail below, 
the main source of legal uncertainty derives to a 
large extent from the structure and content of the 
Information Society Directive, namely from the fact 
that the list of exceptions and limitations is exhaus-
tive, that the vast majority of these are optional, and 
that there are no clear guidelines regarding the con-
tractual overridability of limitations.

I. Exhaustive list of limitations

5	 A first source of uncertainty lies in the question of 
whether the system of limitations on copyright and 
related rights as laid down in the Directive is open 
or closed. In other words, does the system of limita-
tions on copyright and related rights allow Member 
States to adopt other limitations in their national 
legal order than those mentioned in the Directive? 
Opinions in the literature are strongly divided on 
this point. Some firmly believe that the regime of 
limitations set out in the European legislation in-
deed forms a closed system,7 while others see a pos-
sibility for Member States to adopt, either through 
legislation or by judicial interpretation, other limita-
tions that do not appear in the texts of the directives.

6	 The Information Society Directive does not unequiv-
ocally provide for a closed list of limitations. Al-
though Recital 32 of the Information Society Direc-
tive specifies that the list of limitations on copyright 
and related rights provided in Article 5 is exhaus-
tive, Member States are allowed, pursuant to Arti-
cle 5(3)o), to provide for limitations for certain uses 
of minor importance where limitations already ex-
ist under national law, provided that they only con-
cern analogue uses and do not affect the free circu-
lation of goods and services within the Community. 
Clearly, the “grandfather clause” of Article 5(3)o) re-
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flects the principles of subsidiarity and proportion-
ality, and removes some of the rigidness inherent to 
an exhaustive list of limitations.8 

7	 The European legislator’s apparent decision to re-
strict the limitations to those cases enumerated in 
Article 5 of the Information Society Directive has 
given rise to severe criticism in the literature. At 
least three reasons may be advanced cautioning 
against  the use of an exhaustive list. First, as the 
Legal Advisory Board (LAB) already pointed out early 
on, harmonisation does not necessarily mean uni-
formity.9 According to the LAB, rules at the EC level 
should allow distinctive features found in national 
legislations to subsist as long as they do not hinder 
the internal market. 

8	 Second, previous efforts at the international level 
to come up with an exhaustive catalogue of limita-
tions on copyright and related rights have consis-
tently failed. The Berne Convention provides a clear 
illustration of such unsuccessful efforts, for the pos-
sibility of introducing a complete and exhaustive list 
of exemptions into the Berne Convention had been 
considered at the Stockholm Conference. The pro-
posal was rejected for two main reasons: 1) in order 
to encompass all the principal exemptions existing 
in national laws, such a list would have had to be 
very lengthy, and it would still not have been com-
prehensive; and 2) since not every country recog-
nised all the possible exemptions, or recognised 
them only subject to the payment of remuneration, 
experts feared that by including an exhaustive list 
of limitations, States would be tempted to adopt all 
the limitations allowed and abolish the right to re-
muneration, which would have been more prejudi-
cial to the rights owners.10 

9	 A third and probably decisive argument against an 
exhaustive list of limitations is that a fixed list of lim-
itations lacks sufficient flexibility to take account of 
future technological developments. A dynamically 
developing market, such as the market for online 
content, requires a flexible legal framework that al-
lows new and socially valuable uses that do not affect 
the normal exploitation of copyright works to de-
velop without the copyright owners’ permission, and 
without having to resort to a constant updating of 
the Directive, which might take years to complete.11 

10	 There could be no clearer illustration of the need for 
a flexible regime of exceptions and limitations in the 
digital environment than the recent case involving 
the Google Image Search service.12 An artist, who 
had uploaded photos of her work to her own web-
site, brought against Google a copyright infringe-
ment case before the German courts for displaying 
the resized images (thumbnails) as part of the im-
age search results. While the display of the images 
constitutes an act of making available to the pub-
lic pursuant to Article 19a of the German Copyright 

Act, no exception or limitation contained in the Act 
directly covers Google’s situation. For instance, the 
exception of quotation does not apply in this case, 
because the images in the Google search results are 
not used as part of a new work in which the second 
author explains, criticizes, or comments on the orig-
inal work, as required in the Act. 

11	 According to the German Federal Supreme Court, 
however, there is no infringement of copyright 
where the use is authorized by the author herself. 
Website owners have the possibility to use com-
mands in their website that can instruct search en-
gines not to index all or part of their site or files. 
Google’s crawling programme, Googlebot, is de-
signed to ignore the images disallowed by webown-
ers. Since the artist made no use of this possibility, 
the Googlebot did not ignore the images in dispute. 
The Court decided that by showing these images, 
Google was not in breach of copyright because, al-
though the artist had not explicitly consented to the 
use of the images, she had not blocked her website 
from being indexed by search engines, thus giving 
an implicit permission to any search engine to dis-
play the thumbnail images. 

12	 This decision guarantees that showing thumbnail 
images within search results is legitimate so as to 
allow millions of users in Germany to benefit from 
being able to discover visual information at the click 
of a mouse. While this is probably the most desir-
able result in terms of the public’s interest in ac-
cessing information, the legal reasoning on which it 
is based puts the integrity of the copyright regime 
under strain. The idea that by failing to technically 
prevent the reproduction and/or communication 
to the public of his work the rights owner gives im-
plicit permission to others to do so puts the copy-
right rule on its head. It is the equivalent of making 
the application of technological protection measures 
mandatory for rights owners as a pre-requisite to 
copyright protection. This is a formality in disguise, 
which is contrary to Article 5(2) of the Berne Con-
vention. That the German Copyright Act did not fore-
see this type of activity under the list of exceptions 
and limitations is not surprising: technology evolves 
at a too rapid pace for the law to keep track. This re-
inforces the argument that a list of exceptions and 
limitations on copyright should not be set in stone 
but should rather be built so as to ensure some flex-
ibility in its application, for example by introducing 
a “fair use” type of defence to a copyright infringe-
ment claim.

II. Optional character of 
the limitations

13	 The vast majority of the limitations listed in Article 
5 of the Information Society Directive is optional. 
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While Member States arguably may not provide for 
any exceptions other than those enumerated in Ar-
ticle 5, one can have serious doubts as to the har-
monising effect of an optional list of limitations on 
copyright and related rights, from which Member 
States may pick and choose at will.13 Although some 
measure of harmonisation has been achieved, be-
cause lawmakers in some Member States selected 
limitations from the European menu that they would 
not otherwise have considered, the harmonising ef-
fect is very modest at best. In practice, not only are 
Member States free to implement the limitations 
they want from the list, but they are also free to de-
cide how they will implement each limitation. In ad-
dition, Articles 5(2) to 5(5) of the Directive contain 
two types of norms: one set of specific but broadly 
worded limitations, within the boundaries of which 
Member States may elect to legislate; and one set of 
general categories of situations for which Member 
States may adopt limitations. In other words, the 
Directive generally lacks concrete guidelines that 
Member States are to follow in order to determine 
the scope and conditions of application of the lim-
itations. Since in many cases, simply reproducing 
the wording of the Directive was not an option, most 
Member States have chosen to interpret the limita-
tions contained in the Directive according to their 
own traditions. As a consequence, stakeholders are 
confronted, in regard to similar situations, with dif-
ferent norms applicable across the Member States. 

14	 The European legislator’s decision to opt for a list of 
broadly worded optional limitations is all the more 
surprising given that the possible consequences of a 
lack of harmonisation for the functioning of the In-
ternal Market were already known. The provision al-
lowing Member States to permit the reproduction by 
reprographic means is but one example of this para-
dox (Art. 5(2)a)).  In the Explanatory Memorandum, 
the Commission stressed that the exemption allow-
ing the implementation of reprography regimes 
was left as an option in the Proposal, “despite ex-
isting differences between Member States that pro-
vide for such exemptions, as their effects are in prac-
tice rather similar”. The Commission then went on 
to say that “the Internal Market is far less affected 
by these minor differences than by the existence of 
schemes in some Member States and their inexis-
tence in others” and that “those Member States that 
already provide for a remuneration should remain 
free to maintain it, but this proposal does not oblige 
other Member States to follow this approach”.14 As 
could be expected, the Member States that did not 
have a reprography regime before the adoption of 
the Directive have not put one in place since then, 
and the existing regimes in the majority of other 
Member States have not been streamlined.

15	 Moreover, the Information Society Directive fore-
sees the possibility to pay remuneration to the right 
holder for certain of the uses covered by the limi-

tations of Article 5. As finally adopted, the Direc-
tive provides for a right to “fair compensation” in 
three instances: for reprographic reproduction (Art. 
5.2(a)), for private copying (Art. 5.2(b)), and for re-
production of broadcast programs by social institu-
tions (Art. 5.2(e)). Apart from these three limitations, 
Recital 36 states that the Member States may provide 
for fair compensation for right holders also when ap-
plying the optional provisions on exceptions or lim-
itations, which do not require such compensation. 
According to Recital 35, the level of “fair compensa-
tion” – an unfamiliar notion in copyright law – can 
be related to the possible harm to the right holders 
resulting from the act in question. In cases where 
right holders have already received payment in some 
other form, for instance as part of a licence fee, no 
specific or separate payment may be due. By intro-
ducing the notion of “fair compensation” the fram-
ers of the Directive have attempted to bridge the 
gap between those (continental European) Member 
States having a levy system that provides for “equi-
table remuneration”, and those (such as the United 
Kingdom and Ireland) that have so far resisted lev-
ies altogether.15 

16	 The result is that Member States have implemented 
Articles 5(2) and 5(3) very differently, selecting such 
exceptions as they saw fit, and implementing specific 
categories in diverse ways. In some Member States’ 
laws, the limitations on copyright have received a 
much narrower scope than those of the Informa-
tion Society Directive. This can be explained by the 
“homing” tendency of the Member States’ legisla-
tures when translating provisions of the Directive 
into national law, preserving as much as possible 
the old formulations and adding further specifica-
tions.16 Even where a specific limitation has been 
implemented in roughly similar terms in the differ-
ent Member States, there is a risk that the national 
courts will give this limitation a diverging inter-
pretation, thereby contributing to the legal uncer-
tainty in respect of the use of copyright-protected 
works and other subject matter. The fact that Mem-
ber States have implemented the same limitation 
differently, giving rise to a variety of different rules 
applicable to a single situation across the European 
Community, constitutes a serious impediment to the 
establishment of cross-border services. The level of 
knowledge required for the conclusion of the neces-
sary licensing agreements per territory is too high 
and costly to make the effort worthwhile. 

III. Contractual overridability 
of limitations

17	 As information and entertainment products and 
services are increasingly distributed on-line, con-
tractual relations between right holders or their in-
termediaries and (end) users proliferate. Particular 
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categories of users, including cultural heritage insti-
tutions, educational institutions, and consumers are 
emerging as the weaker party in online transactions 
with content providers relating to the use of copy-
right and related rights protected material. It is not 
uncommon for right holders to wield their bargain-
ing power to arrive at contractual terms that pur-
port to set aside the privileges that the law grants 
users pursuant to the limitations on copyright. To re-
store the balance of interests inside online contrac-
tual agreements, some limitations on copyright and 
related rights could be declared imperative. Wher-
ever the European legislator has deemed it appropri-
ate to limit the scope of copyright protection to take 
account of the public interest, private parties should 
be prevented from unilaterally derogating from the 
legislator’s intent. At the European level, the Com-
puter Programmes Directive and the Database Direc-
tive both specify that exemptions provided therein 
may not be circumvented by contractual agreement.

18	 The Information Society Directive contains very few 
provisions referring to the conclusion of contractual 
licences as a means to determine the conditions of 
use of copyright protected works and other subject 
matter. At most, the Directive contains a few state-
ments encouraging parties to conclude contracts 
for certain uses of protected material. Recital 45 de-
clares that “[t]he exceptions and limitations referred 
to in Article 5(2), (3) and (4) should not, however, 
prevent the definition of contractual relations de-
signed to ensure fair compensation for the right-
holders insofar as permitted by national law”. The 
text of this Recital gives rise to interpretation. Some 
commentators believe that, according to Recital 45, 
the limitations of Articles 5(2) to 5(4) can be over-
ridden by contractual agreements.17 Others consider 
that, pursuant to this Recital, the ability to perform 
legitimate uses that do not require the authorisa-
tion of right holders is a factor that can be consid-
ered in the context of  contractual agreements about 
the price. Whether the requirement that a contrac-
tual agreement must have the goal to secure the fair 
compensation of right holders means that contrac-
tual agreements with the purpose to override legit-
imate uses are impermissible is, according to these 
authors, questionable.18

19	 The emphasis put by the European legislator on the 
conclusion of contracts as an instrument to set the 
conditions of use of protected works is particularly 
evident when reading Article 6(4), fourth paragraph, 
of the Directive. This article states that 

“the provisions of the first and second subpara-
graphs shall not apply to works or other subject-
matter made available to the public on agreed con-
tractual terms in such a way that members of the 
public may access them from a place and at a time 
individually chosen by them.”

20	 The term “agreed contractual terms” in this pro-
vision could be interpreted as requiring the nego-
tiation of a licence of use. However, this interpre-
tation may not reflect reality, since standard form 
contracts, rather than negotiated contracts, actually 
govern the vast majority of transactions relating to 
information in the digital networked environment.

21	 While Article 6(4), fourth paragraph, of the Direc-
tive establishes a rule of precedence between the use 
of contractual arrangements and the application of 
technological protection measures, no rule has been 
established anywhere in the Directive concerning 
the priority between contractual arrangements and 
the exercise of limitations on rights. The absence of 
any such rule was considered briefly during the leg-
islative process leading to the adoption of the Direc-
tive. In a second reading of the Proposal for a Direc-
tive, Amendment 156 was tabled for the introduction 
of a new Article 5(6) to the effect that “[n]o contrac-
tual measures may conflict with the exceptions or 
limitations incorporated into national law pursuant 
to Article 5”.19 This amendment was rejected by the 
Commission, however, and therefore never made it 
into the Common Position. As a result, nothing in 
the Information Society Directive seems to preclude 
rights owners from setting aside by contract the lim-
itations on copyright and related rights. At the na-
tional level, Portugal and Belgium are the only Mem-
ber State to have adopted a measure to prevent the 
use of standard form contracts excluding the exer-
cise of limitations on copyright to the detriment of 
the user. Following these models, a provision could 
be introduced in the copyright legislation according 
to which any unilateral contractual clause deviating 
from the limitations on copyright and related rights 
would be declared null and void.

C. Actual Harmonisation of the 
Exceptions and Limitations

22	 The previous section has shown that the structure 
of Article 5 of the Information Society Directive cou-
pled with the lack of appropriate guidelines regard-
ing the scope of each exception and limitation con-
stitute major obstacles to their harmonisation across 
the Member States. Important differences can in-
deed be observed in the way Member States have im-
plemented these provisions.20 Moreover, some Mem-
ber States, like the United Kingdom and Germany, 
are still struggling to define exceptions and limita-
tions that fall within the boundaries set by each ex-
ception in Article 5 and within the bounds of the 
three-step test of paragraph 5 of the same provision. 
Balancing the interests of rights owners and users 
by means of exceptions and limitations has become 
an act of gymnastics on a high wire, especially con-
sidering the pace at which technology, market con-
ditions, and user needs evolve.
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23	 The European Commission is not indifferent to this 
state of affairs. With the Green Paper on Copyright 
in the Knowledge Economy, the Commission started 
a round of consultations among stakeholders to dis-
cuss whether an approach based on a list of non-
mandatory exceptions was still adequate in the light 
of evolving Internet technologies and the prevalent 
economic and social expectations.21 This consulta-
tion resulted in the publication of a Communication 
to the European Parliament and the Council on Copy-
right in the Knowledge Economy.22 As the Green Pa-
per that preceded it, the Communication addresses 
several aspects of copyright in the knowledge econ-
omy, but puts particular emphasis on the exceptions 
for the benefit of libraries and archives, including 
the issue of orphan works, teaching and research, 
persons with disabilities, and user-created content 
(UCC). It is unclear what the outcome of the Com-
munication will be, for the chance that the Informa-
tion Society Directive will be re-opened to amend the 
text of Article 5 is rather slim.

24	 In the following pages, I will focus on these three 
main categories of exceptions and limitations, that 
is, those adopted for the benefit of libraries and ar-
chives, for teaching and research, and for persons 
with a disability. I will examine how, on the ba-
sis of the provisions of the Directive, these limita-
tions have been implemented in some of the Mem-
ber States, highlighting the main differences and 
the most significant difficulties. Of course, I will also 
take account of the most recent discussions carried 
out in the context of the European Commission’s 
stakeholder consultation, as well as of the legislative 
debates at the national level, namely in the United 
Kingdom and Germany. Since neither the issue of 
orphan works or user-created content was part of 
the Information Society Directive, I will not dwell 
on them further in this article, despite the fact that 
each question would deserve a study of its own.23

I. Libraries and archives

25	 The digitisation and online accessibility of cultural 
material and digital preservation by libraries and ar-
chives has received a lot of attention recently, espe-
cially in connection with the “i2010 initiative” of the 
European Commission. In the context of this Euro-
pean initiative, the European Commission conducted 
a public consultation during the year 2005, which 
was followed by the simultaneous publication of an 
Impact Assessment report,24 a Communication,25 and 
a Recommendation on the digitisation and online 
accessibility of cultural material and digital preser-
vation.26 The objective of the initiative is to develop 
digitised material from libraries, archives, and mu-
seums, as well as to give citizens throughout Europe 
access to its cultural heritage, by making it search-
able and usable on the Internet. The achievement 

of these goals inevitably raises copyright issues. As 
noted in Recital 10 of the Recommendation, only part 
of the material held by libraries, archives, and mu-
seums is in the public domain, while the rest is pro-
tected by intellectual property rights. To what ex-
tent do the limitations included in the Information 
Society Directive allow libraries, archives, and mu-
seums to comply with these objectives?  

26	 Article 5(2)c) allows Member States to adopt a lim-
itation on the reproduction right in regard to spe-
cific acts of reproduction made by publicly accessible 
libraries, educational establishments, or museums, 
or by archives, which are not for direct or indirect 
economic or commercial advantage. This provision 
must be read in conjunction with Recital 40 of the Di-
rective, which specifies that such limitations should 
not cover uses made in the context of on-line de-
livery of protected works or other subject matter. 
Therefore, the conclusion of specific contracts or li-
cences should be promoted which, without creating 
imbalances, favour such establishments and the dis-
seminative purposes they serve. 

27	 As the Explanatory Memorandum to the Proposal for 
a Directive specifies, this does not mean that librar-
ies and equivalent institutions should not engage 
in on-line service delivery. However, it is the Com-
mission’s opinion that “such uses can and should 
be managed on a contractual basis, whether indi-
vidually or on the basis of collective agreements”.27 
While acts of electronic delivery are excluded from 
the scope of this limitation, the making of digital re-
productions of works in a library’s collection for pur-
poses of preservation clearly falls within the ambit 
of this provision, since it does not per se involve an 
act of communication to the public.28 

28	 Not all Member States have implemented this op-
tional limitation. And those that did have often cho-
sen different ways to do it, subjecting the act of re-
production to different conditions of application and 
requirements. Some Member States only allow re-
productions to be made in analogue format; others 
restrict the digitisation to certain types of works, 
while yet other Member States allow all categories 
of works to be reproduced in both analogue and digi-
tal form.29 In addition, Member States have identified 
different beneficiaries of this limitation. Some have 
simply replicated the wording of Article 5(2)b), while 
others have limited its application to public librar-
ies and archives to the exclusion of educational insti-
tutions. The prevailing legal uncertainty regarding 
the manner in which digitised material may be used 
and reproduced is likely to constitute a disincen-
tive to digitisation. This militates especially against 
cross-border exchange of material, and may discour-
age cross-border cooperation.30 However, as already 
mentioned in the Staff Working Paper of 2004, li-
braries face another problem by the fact that pur-
suant to Article 1(2) of the Directive, which leaves 
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the provisions of earlier directives unaffected, the 
limitation of Article 5(2)c) of the Information Soci-
ety Directive does not apply to databases.31 This may 
create severe practical obstacles for the daily oper-
ations of libraries.

29	 The 2008 Green Paper notes on the subject of librar-
ies and other similar establishments that two core 
issues have arisen: the production of digital copies 
of materials held in the libraries’ collections and the 
electronic delivery of these copies to users.32 Regard-
ing both aspects of the digitization issue, the Euro-
pean consultation reveals that views of public librar-
ies and archives on the one hand, and of publishers 
and collective rights management societies on the 
other, are as far apart from each other as ever. The 
relevant exception is limited to specific acts of re-
production for non-commercial purposes. The digiti-
sation of library collections therefore requires prior 
authorisation from the right holders. Libraries ar-
gue that this system of “prior authorisation” entails 
considerable transactional burdens. Public interest 
establishments also want to make their collections 
accessible online, particularly works that are com-
mercially unavailable, and argue that this should not 
be limited solely to access on the physical premises 
of these establishments. 

30	 For their part, publishers and collective rights man-
agement societies see no reason to broaden the cur-
rent exceptions on preservation and making avail-
able for libraries and archives: the existing system 
of licensing schemes and contractual agreements to 
digitise and increase online access to works should 
simply be maintained. In their opinion, to relax the 
current exception to allow libraries, archives, and 
teaching establishments to provide online services 
to users would undermine the position of right hold-
ers, create unfair competition to publishers, and dis-
courage them from investing in new business mod-
els. In view of the findings of the consultation, the 
European Commission committed in its Communi-
cation to further pursue its work on these matters, 
addressing, inter alia, the clarification of the legal 
implications of mass-scale digitisation and possible 
solutions for the issue of transaction costs for rights 
clearance. 33

31	 This issue of digitisation and electronic delivery of 
library and archival collections was also discussed 
at the Member State level, for example in Germany 
and the United Kingdom. In Germany, a rather con-
troversial provision was introduced in Article 53a of 
the Copyright Act as part of the revision of the “sec-
ond basket”, which entered into force on January 1, 
2008.34 This limitation allows the reproduction of 
articles from newspapers and periodicals and their 
communication to public library patrons for their 
own private purposes, provided that the digital re-
production and the electronic delivery occur exclu-
sively as graphic data, and not as an interactive ser-

vice. In addition, equitable remuneration must be 
paid to the rights owners for the reproduction and 
the communication of their works. The transmission 
of copies to users located in Germany in the context 
of a document delivery service located outside Ger-
many is also covered by the obligation to pay equi-
table remuneration, so as to guarantee that the pro-
vision will not be circumvented by the relocation of 
the document delivery service in a foreign country.  
This provision may be revisited in the near future, 
as discussions around a “third basket” of copyright 
reforms have just started off in June 2010.35 Schol-
arly societies in Germany have put the argument 
forward that libraries should be given the possibil-
ity to send documents in at least image-scan for-
mat, and to do so for indirect commercial purposes 
as well.36 This debate will no doubt be as heated as it 
was two years ago.

32	 The scope of limitations in favour of public libraries, 
museums, and archives has been a hotly debated is-
sue for several years already in the United Kingdom. 
Until this day, the UK Copyright, Designs and Patents 
Act of 1988 (CDPA) only permits the copying of books 
and other writings and does not permit copying of 
sound, television programmes, and film items for 
preservation, as a result of which the United King-
dom is losing a large part of its recorded culture. The 
argument was heard in 2006 by the Gowers Review 
of Intellectual Property committee, which included 
a recommendation in its report, according to which 
section 42 of the CDPA should be amended to per-
mit libraries to copy the master copy of all classes 
of works in their permanent collection for archi-
val purposes and to allow further copies to be made 
from the archived copy to mitigate against subse-
quent wear and tear. In addition, Gowers also rec-
ommended that libraries and archives be permitted 
to format shift archival copies to ensure that records 
did not become obsolete. 37 The recommendations 
made in the Gowers report were put to consultation 
by the stakeholders. Both of these recommendations 
were generally accepted by the respondents.38 

33	 Nevertheless, as a result of the persisting uncer-
tainty left by copyright law, copyright owners are 
increasingly resorting to contractual terms and con-
ditions in order to more clearly delineate the scope 
of what libraries and archives purchasing or licens-
ing the copyright material may do with the works 
in their collections. Libraries are increasingly con-
fronted with contractual restrictions dictated by the 
right holders in what they can do with the content, 
although certain copyright limitations would nor-
mally apply. The statutory limitations are in many 
cases overridden by contract. To summarise, the lack 
of clarity with regard to the limitations on copyright 
and related rights leads to a multitude of different 
individual initiatives from the sides of right holders, 
libraries, and publishers. This contradicts the value 
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proposition of digital libraries, i.e. to make knowl-
edge broadly and easily available over the Internet.

II. Teaching and research

34	 Article 5(3)a) of the Information Society Directive 
allows the use of works for the sole purpose of illus-
tration for teaching or scientific research, as long 
as the source, including the author’s name, is in-
dicated, unless this turns out to be impossible and 
to the extent justified by the non-commercial pur-
pose to be achieved. As is the case of most, if not all, 
optional limitations contained in Articles 5(2) and 
5(3) of the Information Society Directive, this pro-
vision has been implemented, if at all, quite differ-
ently from one Member State to the next. The limi-
tation has been implemented in some Member States 
as an exemption; while in others, the use of works 
for educational or research purposes is subject to the 
payment of a fair compensation to the right hold-
ers. In some Member States, the limitation to the 
benefit of educational institutions is worded in very 
narrow terms. In yet other Member States, like the 
Netherlands, the law authorises educational insti-
tutions, under specific conditions, to make course 
packs (bloemlezingen) and anthologies for teaching 
purposes. Sharp variations exist in national laws re-
garding the length of the excerpts that educational 
institutions are permitted to reproduce from arti-
cles and books, and regarding the possibility to make 
this material available to students through distance 
learning networks.39

35	 As an illustration of the vastly diverging ways these 
provisions could be implemented, let me mention 
the highly criticised Article 52a of the German Copy-
right Act.40 Germany implemented Article 5(3)a) of 
the Directive by granting an exemption from copy-
right, for specified non-profit purposes, to “privi-
leged institutions”, meaning schools, higher-educa-
tion institutions, and public research organisations. 
According to the first paragraph of this provision, 
only “small parts” of copyrighted material or sin-
gle articles from newspaper or periodicals may be 
used strictly as illustration for teaching purposes in 
non-commercial privileged institutions involving 
“a defined, limited, and small” number of students 
or researchers. The second paragraph of this article 
subjects the use of works that are created for edu-
cational purposes and of cinematographic works to 
the prior authorisation of the right holder, and in 
the last case only after the expiration of two years 
from the date of the first exploitation of the film in 
the theatres. Fair compensation must be paid to the 
rights owners. German academics argue that this 
provision gives them the same rights over copy-
righted material in digital form as they already have 
over such material in printed form. Because this pro-
vision was highly contested at the time of its adop-

tion, Article 52a of the German Copyright Act was 
subject to a so-called “sunset” clause through which 
the provision would be repealed as of a specific date. 
Until now, however, the sunset clause has been ex-
tended twice and now remains in force until 31 De-
cember 2012.41

36	 With the implementation of the Information Soci-
ety Directive, the French legislator ceased in the last 
stage of the adoption process the chance to intro-
duce an entirely new limitation in the Intellectual 
Property Code with regard to educational uses. Until 
then all attempts to accommodate the needs of edu-
cational establishments in copyright matters had al-
ways met strong resistance from rights owners, who 
found support in the legal commentaries according 
to which such a limitation would have gone against 
the French droit d’auteur tradition.42 As of 1 January 
2009, this statutory provision took precedence over 
the contractual regime that had only recently been 
set up as a result of rather difficult negotiations be-
tween representatives of rights owners on the one 
side, and of the Ministry of Education on the other 
side. Article L. 122-5, 3° e) of the Code allows the re-
production and the communication to the public of 
“small parts” of copyrighted material or single ar-
ticles from newspaper or periodicals exclusively as 
illustration for teaching purposes in non-commer-
cial privileged institutions involving a public com-
posed primarily of students, teachers, or researchers 
who are directly concerned. This provision excludes 
works created for educational purposes and fore-
sees the payment of fair compensation to the right 
holder.

37	 In the UK, the Gowers report highlights the need to 
ensure that the limitations provided under the CPDA 
allow educational establishments to take advantage 
of new technology to educate pupils regardless of 
their location. As the report explains:

“In 2003 the exception was modified so that educa-
tional establishments could allow students on the 
premises to see the programme in their own time. 
However, the exception does not extend to situa-
tions where students are not on the premises of the 
educational establishment. This means that distance 
learners are at a disadvantage compared with those 
based on campus and thus these constraints dispro-
portionately impact on students with disabilities 
who may work from remote locations.”43

38	 Indeed, in the December 2009 report following the 
consultation on copyright exceptions, the commit-
tee proposes to extend the educational exceptions 
to permit certain broadcasts and study material to 
be transmitted outside the institutional campus for 
the purposes of distance learning but only via se-
cure networks and to extend the exception relating 
to small excerpts so that it covers film and sound re-
cordings to the exclusion of artistic works. The com-
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mittee also proposes to retain existing provisos so 
that the exception will apply only to the extent that 
licensing schemes are not in place.44

39	 The ongoing discussions around the scope of the lim-
itations on educational use in the Member States 
illustrate that the line between what is permissi-
ble and what is not is difficult to draw on the basis 
of the current wording of the national provisions 
transposing the Directive. The question also arises 
whether the legal framework is capable of adapt-
ing to the constant technological developments so 
as to allow educational institutions to step into the 
21st century and engage in distance education pro-
grams. As Ernst and Haeusermann put it, a “scle-
rotic regime would have great potential to compro-
mise the quality of higher education in Europe and 
elsewhere, and therefore be contradictory to the of-
ficial policy of the EU”.45 In this sense, the 2009 Com-
munication points out,

“teaching, learning and research is becoming in-
creasingly international and cross-border, enabled 
by modern information and communication tech-
nologies. Access and use of information is no longer 
limited to physical space. Therefore limiting teach-
ing and research to a specific location is considered 
to be contrary to the realities of modern life.”46 

40	 Be that as it may, the European Commission at this 
stage merely commits to monitoring the evolution 
of an integrated European space for cross-border 
distance learning, and if need be, to consider adopt-
ing further measures to accompany such a European 
space.47

III. People with a disability

41	 Although the limitation on copyright to the benefit 
of physically impaired individuals has not generated 
much public debate, its application in practice leads 
to certain difficulties in some Member States. Blind 
and partially sighted people need to be able to mod-
ify the way in which information is presented in or-
der to access it. This may involve enlarging text or 
graphics, turning text into speech, describing graph-
ical material, or producing a tactile output. People 
suffering from dyslexia may need to have text put 
into speech, while the hearing impaired may need 
audiovisual works to be sub-titled. Article 5(3)b) of 
the Information Society Directive allows Member 
States to adopt a limitation on the rights of repro-
duction and communication to the public in respect 
of “uses, for the benefit of people with a disability, 
which are directly related to the disability and of a 
non-commercial nature, to the extent required by 
the specific disability”. 

42	 The European legislator was not very loquacious re-
garding the possible shape of a limitation concerning 

the disabled. As long as the limitation meets the re-
quirements of the three-step test and provided that 
the use is non-commercial in nature and directly 
linked to the disability, the limitation may take any 
form that the national legislator will give it. 

43	 In fact, Article 5(3)b) of the Information Society Di-
rective has been transposed in a wide range of differ-
ent ways. Several Member States have incorporated 
the provision of the Directive almost word-by-word 
into their national legislation. For example, Ar-
ticle 15i of the Dutch Copyright Act declares that 
“reproduction and publication of a literary, scien-
tific or artistic work exclusively intended for hand-
icapped individuals, provided it is directly related to 
the handicap, is not of a commercial nature and is 
necessary because of the handicap, shall not be re-
garded as an infringement of copyright”. This pro-
vision foresees the payment of fair compensation to 
the right holders. Article 45a of the German Copy-
right Act is essentially to the same effect. 

44	 By contrast, other Member States have attached very 
strict conditions of exercise to this limitation. Article 
L. 122-5, 7º of the French Intellectual Property Code 
is a good illustration of this legislative approach, for 
it grants persons suffering from a range of disabil-
ities (“des personnes atteintes d’une ou de plusieurs dé-
ficiences des fonctions motrices, physiques, sensorielles, 
mentales, cognitives ou psychiques”) the right to “con-
sult” works for private purposes only in the prem-
ises of “authorised” legal entities or publicly acces-
sible establishments, like libraries, museums, and 
archives. This provision is further subject to exten-
sive requirements of evidence and control regarding 
the extent of the handicap of the individual claim-
ing the application of the limitation, as well as effec-
tiveness of the measures put in place by the estab-
lishment offering individuals the means to benefit 
from the limitation. On the other hand, the French 
Act expressly applies this limitation to databases.48 
This provision is completed by Article L. 311-8, 3º 
of the Code which provides for a reimbursement 
to the benefit of disabled persons of the remunera-
tion paid for acts of private copying. However, the 
French Code foresees no payment of fair compen-
sation to the rights owners. In comparison to the 
French Act, Articles 31A and B of the CDPA of the 
UK recognise a limitation only to the benefit of the 
visually impaired.49

45	 In view of the vagueness of the terms used in Arti-
cle 5(3)b) of the Directive, national implementing 
provisions not only end up setting out diverging 
conditions of application, but also being addressed 
to different individuals or entities. Some legisla-
tive regimes designate particular organisations as 
beneficiaries of exceptions. For instance, it is not 
entirely clear from the Dutch and German provi-
sions whether they are directed to the physically 
impaired themselves or to any other legal or phys-
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ical person engaged in the reproduction and publi-
cation of works for disabled persons, provided that 
they meet the criteria of the law. On the other hand, 
the French provision would seem to be directed pri-
marily at the disabled individuals themselves, via the 
institutions that make the works available on their 
own premises and subject to the strict conditions of 
application. These divergences in the national leg-
islation are not likely to be conducive to the devel-
opment of viable business models aimed at the pro-
duction and distribution of digital content that can 
cater to the needs of the physically impaired, for nei-
ther the rights owners nor the beneficiaries know 
where they stand regarding the boundaries set by 
this limitation. The emphasis should be on the non-
commercial nature of the activity – and on its com-
pliance with the “three-step test” – rather than on 
the status of the person or entity carrying it out.

46	 In the absence of any useful parameter in the Di-
rective, the schemes put in place by the Member 
States end up accommodating different addressees, 
e.g. the disabled persons themselves, a competent 
institution, or a content provider. In some states, 
the schemes cover all types of disabilities, e.g. phys-
ical or mental disability. In other states, the limita-
tion is restricted only to certain physical disabilities, 
like blindness and deafness, or to certain categories 
of works, excluding databases for example. The di-
versity of ways that this limitation has been trans-
posed in the Member States is bound to give rise to 
differences in treatment between citizens of differ-
ent countries, which could be contrary to the princi-
ple of non-discrimination laid down in the EC Treaty. 
For example, a person suffering from a wide range of 
disabilities would benefit from a limitation on copy-
right and related rights in France, but certainly not 
in the UK, where only the visually impaired may in-
voke the benefit of a limitation. There is no justifi-
cation for such a difference in treatment between 
EU citizens.

47	 More crucially, however, the cross-border trans-
fer of the already limited supply of material is ham-
pered by the territorial limitation of exceptions un-
der national legislation. Technological protection 
measures have been cited as an additional imped-
iment, as they prevent the conversion into acces-
sible formats of legally acquired works by organi-
sations or individuals. As promised in its December 
2009 Communication, the European Commission will 
organise a stakeholder forum concerning the needs 
of disabled persons in order “to consider the range 
of issues facing persons with disabilities and possi-
ble policy responses”, and “look at possible ways to 
encourage the unencumbered export of a converted 
work to another Member State while ensuring that 
right-holders are adequately remunerated for the 
use of their work”.50

D. Concluding Remarks 

48	 In short, the norms laid down in the Directive in re-
lation to the exceptions and limitations on copyright 
and related rights are not conducive to any sensible 
degree of harmonisation across the European Union. 
The main reason for this is that the Directive lacks 
concrete guidelines that Member States are to fol-
low in order to determine the scope and conditions 
of application of the limitations. Moreover, because 
of the optional character of the list of limitations 
contained in Articles 5(2) to 5(5) of the Directive, 
not only are Member States free to implement the 
limitations they want from the list, but they are also 
free to decide how they will implement each limita-
tion. In some Member States’ laws, the limitations 
on copyright have received a much narrower scope 
than those of the Information Society Directive. This 
can be explained by the  “homing” tendency of the 
Member States’ legislatures when translating provi-
sions of the Directive into national law, preserving 
as much as possible the old formulations and add-
ing further specifications.51 Moreover, even where a 
specific limitation has been implemented in roughly 
similar terms in the different Member States, there 
is a risk that the national courts will give this limi-
tation a diverging interpretation, thereby contrib-
uting to the legal uncertainty in regard to the use of 
copyright-protected works and other subject matter. 

49	 The question also arises whether the legal frame-
work is capable of adapting to the constant techno-
logical developments so as to allow educational in-
stitutions to step into the 21st century and engage 
in distance education programs and libraries and 
archives to proceed to the digitisation of their col-
lection. The sustainability of the list of limitations 
included in Articles 5(2) to 5(5) of the Directive is se-
riously affected by the exhaustive character of the 
list of limitations. One of the main arguments against 
the establishment of an exhaustive list of limitations 
is that a fixed list of limitations lacks sufficient flexi-
bility to take account of future technological devel-
opments. A dynamically developing market, such 
as the market for online content, requires a flexible 
legal framework as the Google Thumbnails case so 
aptly demonstrates. While an exhaustive list obvi-
ously gives more legal security to established right 
holders and content providers, it also hinders the 
emergence of new services and business models.

50	 In the absence of clear guidelines in the law, the 
temptation is big for rights owners to determine the 
extent to which the dissemination of knowledge can 
take place exclusively through contractual arrange-
ments, which restrict the acts normally allowed un-
der the statutory exceptions and limitations. Limi-
tations and exceptions are reflections of the public 
interest at large. Their scope and application should 
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not therefore be determined solely by those parties 
directly addressed by these provisions.
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Abstract:  The three-step test is central to 
the regulation of copyright limitations at the inter-
national level.1 Delineating the room for exemptions 
with abstract criteria, the three-step test is by far the 
most important and comprehensive basis for the in-
troduction of national use privileges. It is an essential, 
flexible element in the international limitation infra-
structure that allows national law makers to satisfy 
domestic social, cultural, and economic needs. Given 
the universal field of application that follows from 
the test’s open-ended wording, the provision creates 
much more breathing space than the more specific 
exceptions recognized in international copyright law.2

EC copyright legislation, however, fails to take ad-
vantage of the flexibility inherent in the three-step 
test. Instead of using the international provision as 
a means to open up the closed EC catalogue of per-
missible exceptions, offer sufficient breathing space 
for social, cultural, and economic needs, and en-
able EC copyright law to keep pace with the rapid 
development of the Internet, the Copyright Direc-
tive 2001/29/EC encourages the application of the 
three-step test to further restrict statutory excep-
tions that are often defined narrowly in national leg-
islation anyway.3

In the current online environment, however, en-
hanced flexibility in the field of copyright limitations 
is indispensable. From a social and cultural perspec-

tive, the web 2.0 promotes and enhances freedom of 
expression and information with its advanced search 
engine services, interactive platforms, and various 
forms of user-generated content. From an economic 
perspective, it creates a parallel universe of tradi-
tional content providers relying on copyright protec-
tion, and emerging Internet industries whose further 
development depends on robust copyright limita-
tions. In particular, the newcomers in the online mar-
ket – social networking sites, video forums, and vir-
tual worlds – promise a remarkable potential for 
economic growth that has already attracted the at-
tention of the OECD.4

Against this background, the time is ripe to debate 
the introduction of an EC fair use doctrine on the ba-
sis of the three-step test. Otherwise, EC copyright 
law is likely to frustrate important opportunities for 
cultural, social, and economic development. To lay 
groundwork for the debate, the differences between 
the continental European and the Anglo-American 
approach to copyright limitations (section 1), and the 
specific merits of these two distinct approaches (sec-
tion 2), will be discussed first. An analysis of current 
problems that have arisen under the present dys-
functional EC system (section 3) will then serve as a 
starting point for proposing an EC fair use doctrine 
based on the three-step test (section 4). Drawing 
conclusions, the international dimension of this fair 
use proposal will be considered (section 5).
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A. Copyright’s Legal Traditions

1	 International law making and harmonization activ-
ities have led to a remarkable approximation of An-
glo-American copyright and continental European 
droit d’auteur. To this day, however, the approach to 
copyright limitations differs significantly: Whereas 
continental European countries provide for a closed 
catalogue of carefully defined exceptions, the Anglo-
American copyright tradition allows for an open-
ended fair use system that leaves the task of iden-
tifying individual cases of exempted unauthorized 
use to the courts. 

2	 Reflecting the continental European approach, Ar-
ticle 5 of the EC Copyright Directive sets forth var-
ious types of specific copyright exceptions. Besides 
the mandatory exemption of temporary acts of re-
production to be implemented by all member states, 
Article 5 contains optional exceptions that relate to 
private copying; use of copyrighted material by li-
braries, museums, and archives; ephemeral record-
ings; reproductions of broadcasts made by hospitals 
and prisons; illustrations for teaching or scientific 
research; use for the benefit of people with a dis-
ability; press privileges; use for the purpose of quo-
tations, caricature, parody, and pastiche; use for the 
purposes of public security and for the proper per-
formance or reporting of administrative, parliamen-
tary, or judicial proceedings; use of political speeches 
and public lectures; use during religious or official 
celebrations; use of architectural works located per-
manently in public places; incidental inclusions of a 
work in other material; use for the purpose of ad-
vertising the public exhibition or sale of artistic 
works; use in connection with the demonstration 
or repair of equipment; use for the reconstruction 
of buildings; and additional cases of use having mi-
nor importance.

3	 A prominent example of the Anglo-American ap-
proach to copyright limitations is the fair use doc-
trine that has evolved in the United States. Section 
107 of the U.S. Copyright Act permits the unauthor-
ized use of copyrighted material for purposes “such 
as criticism, comment, news reporting, teaching […], 
scholarship, or research.”5 To guide the decision on 
individual forms of use, four factors are set forth 
in the provision which shall be taken into account 
among other considerations that may be relevant 
in a given case:

(1)  the purpose and character of the use, including 
whether such use is of a commercial nature or is for 
nonprofit educational purposes;

4	 (2)  the nature of the copyrighted work;

(3) the amount and substantiality of the portion 
used in relation to the copyrighted work as a whole; 
and

(4) the effect of the use upon the potential market 
for or value of the copyrighted work.6

5	 On the basis of this legislative framework and es-
tablished case law, U.S. courts conduct a case-by-
case analysis in order to determine whether a given 
use can be exempted from the control of the copy-
right holder.7 

6	 The remarkable difference in the regulation of 
copyright limitations becomes understandable in 
the light of the theoretical groundwork underlying 
common law and civil law copyright systems. The 
fair use approach can be traced back to the utili-
tarian foundation of the Anglo-American copyright 
tradition that perceives copyright as a prerogative 
granted to enhance the overall welfare of society 
by ensuring a sufficient supply of knowledge and 
information.8 This theoretical basis only justifies 
rights strong enough to induce the desired produc-
tion of intellectual works. Therefore, the exclusive 
rights of authors deserve individual positive legal 
enactment.9 Those forms of use that need not be re-
served for the right owner to provide the necessary 
incentive remain free. Otherwise, rights would be 
awarded that are unnecessary to achieve the goals 
of the system. In sum, exclusive rights are thus de-
lineated precisely, while their limitation can be reg-
ulated flexibly in open-ended provisions, such as fair 
use.10 Oversimplifying the theoretical model under-
lying common law copyright, it might be said that 
freedom of use is the rule; rights are the exception. 

7	 The opposite constellation – rights the rule, freedom 
the exception – follows from the natural law under-
pinning of continental European droit d’auteur. In 
the natural law theory, the author occupies center 
stage.11 A literary or artistic work is perceived as a 
materialization of the author’s personality. Accord-
ingly, it is assumed that a bond unites the author 
with the object of her creation.12 Moreover, the au-
thor acquires a property right in her work by virtue 
of the mere act of creation. This has the corollary 
that nothing is left to the law apart from formally 
recognizing what is already inherent in the “very 
nature of things.”13 The author-centrism of the civil 
law system calls on the legislator to safeguard rights 
broad enough to concede to authors the opportunity 
to profit from the use of their self-expression, and 
to bar factors that might stymie their exploitation. 
In consequence, civil law copyright systems recog-
nize flexible, broad exclusive rights. Exceptions, by 
contrast, are defined narrowly and often interpreted 
restrictively.14

B. Flexibility and Legal Certainty

8	 Both approaches to copyright limitations have spe-
cific merits. Precisely defined exceptions in conti-
nental European countries may offer a high degree of 
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legal certainty.15 With a closed catalogue of permis-
sible exceptions and a detailed description of their 
scope, it becomes foreseeable for users and investors 
which forms of use fall under the control of the copy-
right holder and can serve as a basis for the exploita-
tion of copyrighted material, and which acts of un-
authorized use remain outside this controlled area 
and can be carried out without infringing copyright.

9	 The central advantage of the Anglo-American fair 
use approach, however, is flexibility. Within a flexi-
ble fair use framework, the courts can broaden and 
restrict the scope of copyright limitations to safe-
guard copyright’s delicate balance between exclusive 
rights and competing social, cultural, and economic 
needs. Judges are rendered capable of adapting the 
copyright limitation infrastructure to new circum-
stances and challenges, such as the digital environ-
ment. Leaving this discretion to the courts reduces 
the need for constant amendments to legislation that 
may have difficulty in keeping pace with the speed 
of technological development.16 

10	 These benefits accruing from flexible copyright lim-
itations must not be underestimated in the present 
situation. Flexible rights necessitate flexible limitations. 
With advanced copyright systems offering flexi-
ble, broad exclusive rights, it is wise to adopt fair 
use defenses as a counterbalance. In this way, the 
risk of counterproductive overprotection can be 
minimized. On the basis of an elastic fair use test, 
the courts can keep the broad grant of protection 
within reasonable limits and inhibit exclusive rights 
from unduly curtailing competing freedoms, such 
as freedom of expression and freedom of competi-
tion.17 This becomes obvious in the ongoing process 
of adapting copyright law to the rapid development 
of the Internet. Broad copyright protection is likely 
to absorb and restrict new possibilities of use even 
though this may be undesirable from the perspective 
of social, cultural, or economic needs.18 User-gener-
ated content, advanced search engine services, and 
the digitization of cultural material can serve as ex-
amples of current phenomena requiring the recon-
sideration of the scope of copyright limitations.19 
Without sufficient breathing space, important so-
cial, cultural, and economic benefits that could be 
derived from timely adaptations of the legal frame-
work are likely to be lost.

C. EC Worst Case Scenario

11	 Considering these options, law makers can be ex-
pected to realize at least one of the outlined poten-
tial advantages – enhanced legal certainty on the 
basis of precisely defined exceptions or sufficient 
flexibility resulting from open-ended fair use leg-
islation. In the light of important opportunities of-
fered by the rapid development of the Internet, the 

advantage of flexibility may even be deemed more 
important than the benefits of enhanced legal cer-
tainty.20 Instead of following these guidelines, how-
ever, the drafters of EC copyright law developed a 
system that frustrates both objectives. The present 
regulation of copyright limitations in the EC offers 
neither legal certainty nor sufficient flexibility. The ad-
aptation of EC copyright law to the digital environ-
ment has led to a legislative framework that em-
ploys the open-ended three-step test to erode the 
legal certainty following from precisely defined ex-
ceptions instead of using the test as a means of pro-
viding sufficient flexibility.21 

12	 To establish this inconsistent system, elements of 
both traditions of copyright law have been combined 
in the most unfortunate way. In the EC Copyright Di-
rective, paragraphs 1, 2, 3, and 4 of Article 5 set forth 
the closed catalogue of exceptions described above. 
This enumeration of permissible exceptions is in line 
with the continental European copyright tradition. 
The listed exceptions, however, are subject to the EC 
three-step test laid down in paragraph 5 of Article 5. 
As the test consists of several open-ended criteria, 
it recalls the Anglo-American copyright tradition.22 
However, the interplay between the two elements – 
the closed catalogue and the open three-step test – 
is regulated as follows:

“The exceptions and limitations provided for in 
paragraphs 1, 2, 3 and 4 shall only be applied in cer-
tain special cases which do not conflict with a nor-
mal exploitation of the work or other subject-mat-
ter and do not unreasonably prejudice the legitimate 
interests of the rightholder.”23

13	 This approach, inevitably, leads to a dilemma. As 
discussed, a closed list of precisely defined excep-
tions may have the advantage of enhanced legal cer-
tainty. This potential advantage, however, is beyond 
reach under the current EC system. If national legis-
lation adopts and further specifies exceptions listed 
in the EC catalogue, these specific national excep-
tions may still be challenged on the grounds that 
they are incompatible with the EC three-step test. 
In other words, national exceptions that are embed-
ded in a national framework of precisely defined use 
privileges may further be restricted by invoking the 
open-ended three-step test. On the one hand, na-
tional copyright exceptions are thus straitjacketed. 
Their validity is hanging by the thread of compli-
ance with the abstract criteria of the EC three-step 
test. On the other hand, the test itself may only be 
invoked to place additional constraints on national 
exceptions that are defined narrowly anyway. Un-
like fair use provisions with comparable abstract cri-
teria, the EC three-step test cannot be employed by 
the courts to create new, additional forms of permit-
ted unauthorized use. Hence, it is impossible to real-
ize the central advantage of flexibility that is inher-
ent in the test’s open-ended wording.24 
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14	 In consequence, the current EC system fails to real-
ize any advantage that may follow from the outlined 
Anglo-American or continental European approach 
to copyright limitations. The corrosive effect of this 
dysfunctional concept can currently be observed in 
EC member states. The following overview of Dutch 
(section 3.1), French (section 3.2), and German (sec-
tion 3.3) case law gives evidence of the need to re-
consider the current legislation (section 3.4).

I. Legal Uncertainty: 
The Netherlands

15	 Dutch courts already applied the three-step test 
prior to the Copyright Directive.25 On the one hand, 
the adoption and implementation of the Directive 
led to more frequent references to the three-step 
test that are made to confirm and strengthen find-
ings equally following from domestic rules.26 This 
way of applying the three-step test has little impact 
on the Dutch catalogue of statutory exceptions. On 
the other hand, however, the Directive inspired a 
line of decisions that use the three-step test to over-
ride the closed Dutch system of precisely defined 
user privileges.

16	 In a ruling of March 2, 2005, the District Court of The 
Hague forced the long-standing exception for press 
reviews onto the sidelines, and invoked the three-
step test of the Copyright Directive instead.27 The 
case concerned the unauthorized scanning and re-
production of press articles for internal electronic 
communication (via e-mail, intranet, etc.) in minis-
tries – a practice that also offered certain search and 
archive functions. Seeking to determine whether 
this practice was permissible, the Court refused to 
consider several questions raised by the parties with 
regard to the specific rules laid down in Article 15 
of the Dutch Copyright Act and Article 5(3)(c) of the 
EC Copyright Directive. In the Court’s view, consid-
eration of these specific rules was unnecessary be-
cause the contested use did not meet the require-
ments of the EC three-step test anyway:

“The reason for leaving these three questions un-
answered is that the digital press review practice of 
the State, in the opinion of the court, does not com-
ply with the so-called three-step test of Article 5(5) 
of the Copyright Directive.”28 

17	 The subsequent discussion of non-compliance with 
the three-step test resembles a U.S. fair use analysis 
rather than a close inspection of a continental Eu-
ropean statutory limitation. In particular, the Court 
stresses the growing importance of digital newspa-
per exploitation and the impact of digital press re-
views on this promising market. The ministry press 
reviews are held to “endanger” a normal exploita-
tion of press articles and unreasonably prejudice the 

publisher’s legitimate interest in digital commercial-
ization.29 Under the fourth U.S. fair use factor “effect 
of the use upon the potential market for or value of 
the copyrighted work,” similar considerations could 
play a decisive role.30 

18	 The focus on the three-step test, constituting the 
basis of the Court’s reasoning in the press review 
case, inevitably marginalizes the detailed rules es-
tablished in Dutch law. On its merits, the applicable 
statutory limitation laid down in Article 15 of the 
Dutch Copyright Act merely opens the door to the 
three-step test. As a result, however, it is rendered 
incapable of influencing the further test procedure.31 

19	 In a more recent decision of June 25, 2008, the Dis-
trict Court of The Hague invoked the three-step test 
again in a case concerning the payment of equitable 
remuneration for private copying activities. In this 
context, the Court devoted attention to the question 
of use of an illegal source as a basis for private copy-
ing.32 The detailed regulation of private copying in 
Article 16c of the Dutch Copyright Act does not con-
tain any indication to the effect that private copying 
from an illegal source is to be deemed impermissible. 
The drafting history of the provision, by contrast, 
reflects the clear intention of the Dutch legislator 
to exempt private copying irrespective of whether 
a legal or illegal source is used.33 Having recourse to 
the three-step test of Article 5(5) of the Copyright 
Directive, the District Court of The Hague nonethe-
less dismantled this seemingly robust edifice of le-
gal certainty in one single sentence. Without offer-
ing a detailed analysis, the Court stated that private 
copying from an illegal source was “in conflict with 
the three-step test.” Accordingly, it was held to fall 
outside the private copying exemption of Article 16c:

“In the parliamentary history, there are indications 
of a different interpretation. However, the interpre-
tation advocated by the minister and supported by 
the government – assuming that private copying 
from an illegal source was legal – is in conflict with 
the three-step test of Article 5(5) of the Directive.”34

20	 The central point here is not the prohibition of pri-
vate copying using illegal sources. It is the erosion 
of the central argument weighing in favor of pre-
cisely defined exceptions and against a fair use sys-
tem. Regardless of precise definitions given in the 
Dutch Copyright Act, the ruling of the Court min-
imizes the degree of legal certainty in the field of 
copyright limitations. Users of copyrighted material 
in the Netherlands can no longer rely on the wording 
of the applicable statutory exception. On the basis of 
the EC three-step test, a certain use may be held to 
amount to copyright infringement even though it is 
exempted from the authorization of the rightholder 
in the Dutch Copyright Act.35 Hence, the degree of 
legal certainty can hardly be deemed higher than 
the degree attained in a fair use system. Arguably, 
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the standard of certainty is even lower because the 
additional scrutiny of precisely defined exceptions 
in the light of the three-step test is not reflected in 
the Dutch Copyright Act. In copyright systems with 
a statutory fair use provision, by contrast, the factors 
applied by the courts are clearly stated in the law. 
Consulting Section 107 of the U.S. Copyright Act, us-
ers of copyrighted material in the U.S., for instance, 
can inform themselves about the criteria that the 
courts will consider when determining the permis-
sibility of a given unauthorized use.

II. Inflexibility: France

21	 Admittedly, this problem of insufficient transpar-
ency can easily be solved by incorporating the three-
step test of the EC Copyright Directive into national 
law. In EC member states following this approach,36 
the tension between precisely defined exceptions 
on the one hand, and additional control on the ba-
sis of the abstract criteria of the three-step test on 
the other hand, is made obvious for users relying on 
copyright exceptions. In France, for instance, it is ap-
parent from national legislation that use falling un-
der a copyright exception will additionally be scru-
tinized in the light of the three-step test. According 
to Article L. 122-5 of the French Intellectual Property 
Code, the listed statutory exceptions may neither 
conflict with a normal exploitation of the work nor 
prejudice the author’s legitimate interests.37 

22	 The central problem raised by an additional exam-
ination of exceptions in the light of the three-step 
test, however, cannot be solved in this way. Although 
copyright exceptions are already defined precisely, 
their application still depends on compliance with 
the open-ended three-step test. As a result, the at-
tainable degree of legal certainty is reduced sub-
stantially when compared with the traditional con-
tinental European approach of precisely defined 
exceptions that are not examined additionally in 
the light of abstract criteria.38

23	 Moreover, the amalgam of specific statutory excep-
tions and the open-ended three-step test further di-
minishes the limited flexibility of systems with pre-
cisely defined use privileges. Like the reported Dutch 
cases, the French Mulholland Drive case gives evi-
dence of this freezing effect. The case was brought by 
a purchaser of a DVD of David Lynch’s film Mulholland 
Drive who sought to transfer the film into VHS for-
mat in order to watch it at his mother’s house. Tech-
nical protection measures applied by the film pro-
ducers prevented the making of the VHS copy.39 In 
this regard, the French Supreme Court held that the 
relevant Articles L. 122-5 and L. 211-3 of the French 
Intellectual Property Code had to be interpreted in 
the light of the three-step test. The exception for pri-
vate copying could not be invoked against the appli-

cation of technical protection measures when the in-
tended act of copying would conflict with a normal 
exploitation of the work concerned.40 

24	 Examining the private copying exception in the light 
of this criterion of the three-step test, the French Su-
preme Court rejected the previous decision taken 
by the Paris Court of Appeals. The latter Court had 
ruled that the intended private copy did not en-
croach upon the film’s normal DVD exploitation.41 
The French Supreme Court reversed this holding 
for two reasons. On the one hand, it asserted that a 
conflict with a normal exploitation had to be deter-
mined against the background of the enhanced risk 
of piracy inherent in the digital environment. On 
the other hand, the Court underlined that the ex-
ploitation of cinematographic works on DVD was 
important for recouping the investment in film 
productions.42 

25	 The verdict of the French Supreme Court resembles 
the decisions taken in the Netherlands. It is based 
on the three-step test rather than the specific re-
quirements laid down in the national statutory ex-
ception. On its merits, the national exception merely 
constitutes a starting point for the Court to embark 
on a scrutiny of the contested use in the light of the 
three-step test. The result of this way of applying the 
test is the erosion of the French private copying ex-
ception in the digital environment.43 The Court em-
ploys the three-step test to place further constraints 
on the scope of the national exception. In conse-
quence, the limited flexibility of the French system 
of precisely defined exceptions is further restricted.

III. Alternative Routes: Germany

26	 German case law also testifies to the insufficient flex-
ibility of the current EC framework for copyright 
limitations. While the foregoing Dutch and French 
examples illustrate problems arising from the ap-
plication of the three-step test, developments in 
Germany show that the very basis of the current EC 
system – a closed catalogue of precisely defined ex-
ceptions – already renders the courts incapable of 
keeping pace with the constant evolution of new In-
ternet technologies. Complex questions about the 
scope of precisely defined exceptions arise particu-
larly with regard to the distribution of primary and 
secondary markets for information products and 
services.44 In the relation between copyright or da-
tabase owners and search engines, for instance, the 
right of quotation has become a crucial factor. 

27	 Implementing the EC Copyright Directive, legislators 
in EC member states, as indicated above, enjoyed the 
freedom to choose exceptions from the catalogue of 
Article 5 of the Directive and tailor the scope of re-
sulting use privileges to individual national needs. 
Apart from the mandatory exemption of temporary 
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acts of reproduction, the transposition of exceptions 
into national law is optional under the Copyright Di-
rective. In consequence, the domestic scope of an 
exception listed in Article 5 of the Directive, such as 
the right of quotation, may differ from country to 
country. These differences can have a deep impact 
on the information that may be displayed by search 
engines in EC member states without the authoriza-
tion of the copyright owner. 

28	 The Dutch legislator, for instance, decided to broaden 
the scope of the right of quotation during the imple-
mentation of the EC Copyright Directive. The long-
standing “context requirement” of Article 15a of the 
Dutch Copyright Act, according to which quotations 
had to serve the purpose of criticism and review, 
has been attenuated. In the amended version, the 
provision is also applicable to announcements and 
expressions serving comparable purposes. Accord-
ingly, the quotation right has been held to cover in-
formation made available by search engines on the 
grounds that these engines “announce” the contents 
of underlying source databases.45 In a case concern-
ing a search engine that collects information from 
the websites of housing agencies, the Court of Alk-
maar clarified that for the quotation right to apply, 
the reproduction and communication of collected 
data to the public had to keep within the limits of 
what was necessary to give a good impression of the 
housing offer concerned.46 The Court specified that, 
under this standard, it was permissible to provide 
search engine users with a description of up to 155 
characters, address and rent details, and one single 
picture not exceeding the format of 194x145 pixels.47 

29	 In Germany, by contrast, the traditional confinement 
of the quotation right to criticism and review was 
upheld when implementing the Copyright Directive. 
This more restrictive approach limits the room to 
maneuver for the courts. The District Court of Ham-
burg, for instance, refused to bring thumbnails of 
pictures displayed by Google’s image search service 
under the umbrella of the right of quotation. Before 
turning to an analysis of copyright exceptions, the 
Court clarified that a thumbnail did not have charac-
teristic features of its own that made the individual 
features of the original work fade away. Accordingly, 
there was no room for qualifying the conversion of 
pictures into thumbnails as a “free use” not falling 
under the exclusive rights of authors by virtue of § 
24 of the German Copyright Act.48 

30	 On this basis, the Court argued with regard to copy-
right exceptions that thumbnails could not be re-
garded as permissible quotations in the sense of § 
51 no. 2 of the German Copyright Act because they 
did not serve as evidence or argumentative basis for 
independent comment.49 The stricter German quo-
tation standard, still requiring use in the context of 
criticism and comment, thus prevented the Court 
from offering breathing space for the image-related 

search service in question. Interestingly, the District 
Court of Hamburg expressly recognized that search 
engines were of 

“essential importance for structuring the decen-
tralised architecture of the world wide web, local-
ising widely scattered contents and knowledge, and 
therefore, ultimately, for the functioning of a net-
worked society.”50 

31	 In spite of this “esteem for search engine services,” 
the Court did not feel in a position to interpret the 
German quotation right extensively to exempt the 
use of thumbnails for the image search system. As 
the right of quotation had been designed with an eye 
to use under different circumstances, the Court felt 
that it was the task of the legislator to intervene and 
reconcile the interests of authors and right owners 
with the strong public interest in access to graphi-
cal online information and the economic interests of 
search engine providers.51 In the absence of an open-
ended fair use provision, the Court was paralyzed by 
an inflexible limitation infrastructure.

32	 In a recent decision also dealing with Google’s im-
age search service, the German Federal Court of Jus-
tice confirmed that the unauthorized use of picture 
thumbnails did not fall under the right of quotation 
in § 51 of the German Copyright Act. To fulfill the 
traditional context requirement that had not been 
abandoned during the implementation of the Copy-
right Directive, the user making the quotation had 
to establish an inner connection between the quoted 
material and her own thoughts. This requirement 
was not satisfied in the case of picture thumbnails 
that were merely used to inform the public about 
contents available on the Internet.52 In this context, 
the Court stated that

“neither the technical developments concerning the 
dissemination of information on the Internet nor the 
interests of the parties which the exception seeks to 
protect justify an extensive interpretation of § 51 
of the German Copyright Act that goes beyond the 
purpose of making quotations. Neither the freedom 
of information of other Internet users, nor the free-
dom of communication or the freedom of trade of 
search engine providers, require such an extensive 
interpretation.”53

33	 This clarification indicates that the German Federal 
Court of Justice did not deem it necessary to solve 
the case on the basis of the right of quotation. By 
contrast, the Court followed an alternative route to 
create breathing space for the image search service 
at issue. While it refrained from inferring an implicit 
contractual license for search engine purposes from 
the mere act of making content available on the In-
ternet,54 the Court held that Google’s use of the pic-
tures was not unlawful because the copyright owner 
had consented implicitly to use of her material in the 
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image search service by making her works available 
online without employing technical means to block 
the automatic indexing and displaying of online con-
tent by search engines.55 

34	 It is unclear whether this solution on the basis of 
implicit consent will yield satisfactory results in all 
cases of contested search engine use. The case be-
fore the District Court of Hamburg, for instance, con-
cerned protected material that had not been made 
available by the copyright owner but by an unau-
thorized third party. In this constellation, implicit 
consent can hardly be assumed. Referring to this sit-
uation, the German Federal Court indicated that the 
search engine provider could rely on the safe har-
bor for the hosting of third party content set forth 
in Article 14 of the E-Commerce Directive 2000/31/
EC.56 Accordingly, liability for copyright infringe-
ment could be avoided by providing for appropri-
ate notice-and-take-down procedures.

35	 The decision of the German Federal Court of Justice 
is of particular interest because it shows a further 
consequence of the current restrictive EC framework 
for copyright limitations. As the hybrid concept of 
precisely defined exceptions and the three-step test 
does not offer sufficient room to maneuver for the 
courts, alternative routes are chosen to arrive at sat-
isfactory results. The assumption of implicit con-
sent, for instance, appears as an attempt to bypass 
the inflexible copyright limitation infrastructure al-
together. It is questionable whether this solution is 
consistent. Virtually, the German Federal Court of 
Justice introduced a flexible element through the 
back door of doubtful assumptions on the intentions 
of a copyright owner making her works available on 
the Internet.   

IV. Need for Change

36	 In sum, case law from several EC member states tes-
tifies to substantial shortcomings in the present EC 
framework for copyright limitations.57 As demon-
strated by the Dutch and French cases, legal cer-
tainty is minimized under the current legal regime 
because the application of the open-ended three-
step test imposes further constraints on exceptions 
that are defined precisely in the national laws of EC 
member states. With its abstract criteria, the three-
step test erodes the legal certainty that could result 
from a precise definition of use privileges. The deci-
sions in Germany, moreover, show that the narrow 
definition of exceptions renders the limitation sys-
tem incapable of reacting adequately to advanced 
online information services. 

37	 The discussed case law confirms that the current 
EC regulation of copyright limitations offers neither 
legal certainty nor sufficient flexibility. When it is 
considered that, in addition, law making in the EC 

is much slower than in individual countries, it be-
comes apparent that the current regulation of limita-
tions in the EC is a worst-case scenario.58 The process of 
updating EC copyright legislation requires not only 
lengthy negotiations at Community level but also 
national implementation acts in all member states. 
Therefore, reactions to unforeseen technological de-
velopments and new social, cultural, or economic 
needs will not only be slow, as in traditional conti-
nental European systems with precisely defined ex-
ceptions. In the EC, these reactions will be very slow, 
and far too slow to keep pace with the rapid devel-
opment of the Internet. 

38	 While the reported German cases give evidence of 
attempts to find loopholes for the creation of more 
breathing space by circumventing the current re-
strictive combination of exceptions and the three-
step test, it is obvious that these remedies are rather 
inconsistent and incompatible with the overall 
structure of copyright law. The right place to strike 
a proper balance between freedom and protection 
in copyright law is the regulation of copyright limi-
tations. Instead of inducing courts to invent around 
an overly restrictive framework for limitations, EC 
copyright law should provide the courts with the le-
gal instruments necessary to maintain copyright’s 
delicate balance even in times of rapid techno-
logical developments that constantly require fast 
adaptations. 

39	 In other words, the time is ripe to reconsider the reg-
ulation of copyright limitations in the EC. Taking the 
guidelines developed above as a starting point, it can 
be posited that reforms in the field of copyright lim-
itations should primarily seek to enhance flexibil-
ity in order to render the EC system capable of cop-
ing with the rapid development of the Internet and 
the ongoing evolution of socially valuable Internet 
services, such as platforms for user-generated con-
tent, enhanced search engine services, and access 
to digitized cultural material. The introduction of a 
fair use element in the field of copyright limitations 
seems indispensable to achieve this goal. More flexi-
bility is also required because the process of EC pol-
icy making in the field of copyright limitations is far 
too slow to maintain a closed system of precisely de-
fined exceptions that necessitates repeated legisla-
tive intervention. Given the social, cultural, and eco-
nomic concerns at stake, it would be irresponsible 
not to switch to more sustainable law making that 
includes flexible fair use elements.

40	 U.S. decisions on advanced search engine services, for 
instance, give evidence of the merits of a more flex-
ible legislative framework. With regard to Google’s 
image search service, the Ninth Circuit Court of Ap-
peals held that the display of image thumbnails by 
Google qualified as a fair use under the U.S. fair use 
doctrine. The Court grounded its analysis on the no-
tion of transformative use that, traditionally, con-
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stitutes an important factor capable of tipping the 
scales to a finding of fair use.59 Pointing out a sig-
nificant benefit to the public, the Court noted that 
“a search engine may be more transformative than 
a parody because a search engine provides an en-
tirely new use for the original work, while a par-
ody typically has the same entertainment purpose 
as the original work.”60 In this vein, the Court con-
cluded that 

“the significantly transformative nature of Google’s 
search engine, particularly in light of its public ben-
efit, outweighs Google’s superseding and commer-
cial uses of the thumbnails in this case. In reaching 
this conclusion, we note the importance of analyz-
ing fair use flexibly in light of new circumstances.”61

41	 This decision differs markedly from the outcome of 
the comparable German cases described above. Even 
though recognizing the benefits of advanced search 
engine services, German courts did not manage to 
provide the required breathing space within the cur-
rent inflexible system of copyright exceptions. The 
more flexible U.S. framework, by contrast, enables 
the courts to formulate an adequate answer reflect-
ing their favorable assessment of the search engine 
service on the basis of the U.S. system of copyright 
limitations. Decisions in the area of user-generated 
content also testify to efficient use of the room to 
maneuver offered by the U.S. fair use doctrine.62

42	 A further guideline can be derived from the analysis 
conducted above. While the need for a flexible lim-
itation infrastructure may occupy center stage in 
the light of challenges arising from the digital envi-
ronment, the benefits accruing from a high degree 
of legal certainty must not be neglected. Ideally, law 
making in the field of copyright limitations strives 
for sufficient flexibility without abandoning the fur-
ther goal of legal certainty. Therefore, reforms in EC 
copyright law should aim to transform the current 
system that offers neither flexibility nor legal cer-
tainty into a system that provides both sufficient 
flexibility to face the challenges of digital technol-
ogy and a high degree of legal certainty. 

D. International Three-
Step Test as a Model

43	 Interestingly, this fundamental improvement of the 
EC system does not necessarily require a fundamen-
tal change in the legislative framework. Any future 
regulation of EC limitations is likely to remain pre-
dominantly based on precisely defined exceptions, 
even if a flexible fair use element is included. Rather 
than abolishing long-standing EC exceptions in the 
course of introducing a broad fair use clause, the EC 
discussion on fair use will most probably lead to the 
maintenance of a comprehensive list of specific ex-

ceptions that is supplemented rather than replaced 
with an open-ended fair use clause.63 Allowing the 
identification of additional types of permissible un-
authorized use in the light of the individual circum-
stances of a given case, this fair use clause would 
nonetheless open up the currently closed catalogue 
of limitations that are permissible in the EC.

44	 Considering these determinants of an EC fair use doc-
trine, the three-step test that is already enshrined in 
Article 5(5) of the Copyright Directive appears as a 
logical starting point for future fair use initiatives.64 
Like traditional fair use legislation, the three-step 
test sets forth open-ended factors. The drafting his-
tory of the three-step test confirms that the flexible 
formula has its roots in the Anglo-American copy-
right tradition.65 Not surprisingly, a line between the 
criteria of the three-step test and the factors to be 
found in fair use provisions, such as the U.S. fair use 
doctrine, can easily be drawn. The prohibition of a 
conflict with a normal exploitation, for instance, re-
calls the fourth factor of the U.S. fair use doctrine 
“effect of the use upon the potential market for or 
value of the copyrighted work.”66 Given the appear-
ance of the three-step test in several EC Directives,67 
the provision can moreover be regarded as part of 
the acquis communautaire. 

45	 The introduction of an EC fair use doctrine on the 
basis of the three-step test, however, requires a sub-
stantial change in the current EC approach to the 
use and interpretation of the provision. The three-
step test would have to be redefined. Instead of perceiv-
ing and employing the test exclusively as a strait-
jacket of copyright limitations – a means of placing 
further constraints on precisely defined exceptions 
– it would be necessary to recognize that the open-
ended criteria of the test allow not only the restric-
tion but also the introduction and broadening of 
limitations. Interestingly, this more holistic under-
standing complies with the concept underlying the 
international three-step test (section 4.1). As the EC 
provision is modeled on the corresponding inter-
national norms, this first hurdle on the way toward 
an EC fair use doctrine is thus surmountable. An ad-
ditional question, however, is whether national fair 
use legislation is compatible with the international 
three-step test (section 4.2). If the international 
three-step test precludes the introduction of fair use 
at the national level, the test can hardly serve as a 
basis for an EC fair use doctrine. This fundamental 
question will be discussed before tracing the concep-
tual contours of a future EC fair use legislation based 
on the three-step test (section 4.3). 
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I. Enabling Function of 
the Three-Step Test

46	 In international copyright law, there can be little 
doubt that the three-step test does not only serve 
the purpose of restricting national copyright lim-
itations. At the 1967 Stockholm Conference for the 
Revision of the Berne Convention, the first three-
step test in international copyright law was devised 
as a flexible framework, within which national leg-
islators would enjoy the freedom of safeguarding 
national limitations and satisfying domestic social, 
cultural, and economic needs.68 The provision was in-
tended to serve as a basis of national copyright lim-
itations. Accordingly, Article 9(2) BC offers national 
law makers the freedom 

“… to permit the reproduction of such works in cer-
tain special cases, provided that such reproduction 
does not conflict with a normal exploitation of the 
work and does not unreasonably prejudice the legit-
imate interests of the author. “

47	 Many use privileges that have become widespread 
at the national level are directly based on the inter-
national three-step test. A specific provision that 
permits the introduction of national exemptions for 
private copying, for instance, is sought in vain in 
international copyright law. It is the international 
three-step test that creates breathing space for the 
adoption of this copyright limitation at the national 
level. Further examples of national limitations rest-
ing on the international three-step test can easily be 
found in the copyright laws of Berne Union Mem-
bers, like the exemption of reproductions for re-
search purposes, the privilege of libraries, archives 
and museums to make copies for the purpose of pre-
serving cultural material, the exemption of repro-
ductions that are required for administrative, parlia-
mentary or judicial proceedings, or of reproductions 
made by hospitals and prisons. 

48	 The three-step test of Article 9(2) BC, therefore, 
clearly has the function of creating room for the in-
troduction of copyright limitations at the national 
level. Vested with this function, it made its way into 
Article 13 TRIPS and played a decisive role during 
the negotiations of the WIPO “Internet” Treaties.69 
In Article 10(1) WCT, it paved the way for agreement 
on limitations of the rights newly granted under the 
WIPO Copyright Treaty, including the right of mak-
ing available online as part of the general right of 
communication to the public.70 In consequence, 
all limitations on the right of making available, in-
cluding those listed in Article 5(3) of the EC Copy-
right Directive, rest on the international three-step 
test. Considering the international family of three-
step tests in Articles 9(2) BC, 13 TRIPS and 10(1) and 
(2) WCT, it becomes obvious that the provision, by 
far, is the most important and comprehensive in-

ternational basis for national copyright limitations. 
Against this background, it is not surprising that the 
test’s fundamental role in enabling limitations and 
enhancing the flexibility of the copyright system has 
been underlined in the context of the WIPO Copy-
right Treaty:

“It is understood that the provisions of Article 10 
permit Contracting Parties to carry forward and ap-
propriately extend into the digital environment lim-
itations and exceptions in their national laws which 
have been considered acceptable under the Berne 
Convention. Similarly, these provisions should be 
understood to permit Contracting Parties to devise 
new exceptions and limitations that are appropriate 
in the digital network environment.”71

49	 At the national level, the three-step test has been 
used in this enabling sense,72 for instance, in deci-
sions of the German Federal Court of Justice. In a 
1999 case concerning the Technical Information Li-
brary Hannover, the Court underlined the public 
interest in unhindered access to information. Ac-
cordingly, it offered support for the Library’s prac-
tice of copying and dispatching scientific articles on 
request by single persons and industrial undertak-
ings.73 The legal basis of this practice was the statu-
tory limitation for personal use in § 53 of the German 
Copyright Act. Under this provision, the authorized 
user need not necessarily produce the copy herself 
but is free to ask a third party to make the reproduc-
tion on her behalf. The Court admitted that the dis-
patch of copies came close to a publisher’s activity.74 
Nonetheless, it refrained from putting an end to the 
library practice by assuming a conflict with a work’s 
normal exploitation. Instead, the Court deduced an 
obligation to pay equitable remuneration from the 
three-step test, and enabled the continuation of the 
information service in this way.75 

In a 2002 decision concerning the scanning and stor-
ing of press articles for internal e-mail communica-
tion in a private company, the Court gave a further 
example of its flexible approach to the three-step 
test. It held that digital press reviews had to be 
deemed permissible under § 49(1) of the German 
Copyright Act just like their analogue counterparts, 
if the digital version – in terms of its functioning and 
potential for use – essentially corresponded to tra-
ditional analogue products.76 To overcome the prob-
lem of an outdated wording of § 49(1) that seemed 
to indicate the limitation’s confinement to press re-
views on paper,77 the Court stated that, in view of 
new technical developments, a copyright limitation 
may be interpreted extensively.78 Taking these con-
siderations as a starting point, the Court arrived at 
the conclusion that digital press reviews were per-
missible if articles were included in graphical for-
mat without offering additional functions, such as a 
text collection and an index. This extension of the 
analogue press review exception to the digital envi-
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ronment, the Court maintained, was in line with the 
three-step test.79

50	  Hence, the test can be used to enable limitations and 
enhance flexibility in copyright law. National leg-
islation using the three-step test as a basis for fair 
use legislation, however, goes beyond the described 
court decisions. It would allow the courts to create 
new limitations on the basis of the test’s abstract 
criteria instead of entrusting them merely with the 
flexible interpretation of pre-defined, specific excep-
tions in the light of the open-ended test criteria. In 
other words, national fair use legislation relying on the 
three-step test would “institutionalize” the function of en-
abling limitations which the international three-step 
test has because of its open-ended wording.

II. Three-Step Test and Fair Use 

51	 In this context, it is to be considered that doubt has 
been cast upon the compliance of national fair use 
legislation with the international three-step test. 
In particular, it has been asserted that a national 
fair use system did not qualify as a “certain special 
case” in the sense of the three-step test.80 The valid-
ity of this argument is questionable. Interpreting the 
three-step test of Article 13 TRIPS, the WTO Panel re-
porting on Section 110(5) of the U.S. Copyright Act, 
for instance, did not endorse the view that fair use, 
by definition, was incompatible with the require-
ment of “certain special cases.” Instead, the Panel 
followed a more cautious approach:

“However, there is no need to identify explicitly each 
and every possible situation to which the exception 
could apply, provided that the scope of the excep-
tion is known and particularised. This guarantees a 
sufficient degree of legal certainty.”81

52	 In this way, the Panel left room for national copy-
right laws providing for fair use. Legal certainty is 
not necessarily an exclusive task of the legislator. It 
may be divided between law makers and judges. In 
fair use systems, the degree of legal certainty need 
not be lower than in systems with precisely defined 
statutory exceptions. The open factors constituting 
the fair use criteria allow the courts to determine 
“certain special cases” of permissible unauthorized 
use in the light of the individual circumstances of a 
given case. With every court decision, a further “spe-
cial case” becomes known, particularized, and thus 
“certain” in the sense of the three-step test. A suf-
ficient degree of legal certainty follows from estab-
lished case law instead of detailed legislation. For in-
stance, a sufficient degree of legal certainty can be 
attained in a system with a long-standing fair use 
tradition, such as the U.S. copyright system.82 

53	 Moreover, it is to be recalled that flexible law mak-
ing in the field of copyright limitations is a particu-

lar feature of the Anglo-American copyright tradi-
tion. At the international level, a WTO Panel can be 
expected to take into account both the continental 
European and the Anglo-American tradition of copy-
right law. The Panel’s formula of “a sufficient degree 
of legal certainty” can thus be understood to ensure 
that not only precisely defined civil law exceptions 
but also common law fair use limitations are capable 
of passing the test of “certain special cases.” Other-
wise, an entire legal tradition of copyright law would 
be discredited and declared incompatible with in-
ternational standards. The international three-step 
test, therefore, can hardly be understood to preclude 
national fair use legislation. With the open-ended 
factors of special cases, normal exploitation, legiti-
mate interests, and unreasonable prejudice, the test 
itself is a source of inspiration for flexible law mak-
ing in the field of copyright limitations rather than 
an obstacle to the introduction of national fair use 
systems. 

III. Toward an EC Fair Use Doctrine

54	 In this vein, an EC fair use doctrine can be estab-
lished on the basis of the three-step test embodied 
in Article 5(5) of the Copyright Directive. As the in-
ternational three-step test does not militate against 
national fair use legislation, policy makers in the 
EC are free to model an EC fair use doctrine on the 
test’s flexible, open-ended criteria. Such a provision 
based on the three-step test, and incorporated into 
the Copyright Directive as a new Article 5(5), could 
take the following shape:

“In certain special cases comparable to those re-
flected by the exceptions and limitations provided 
for in paragraphs 1, 2, 3 and 4, the use of works or 
other subject-matter may also be exempted from the 
reproduction right provided for in Article 2 and/or 
the right of communication and making available 
to the public provided for in Article 3, provided that 
such use does not conflict with a normal exploita-
tion of the work or other subject-matter and does 
not unreasonably prejudice the legitimate interests 
of the rightholder.”83

55	 In line with this proposal, the exceptions currently 
enumerated in paragraphs 1, 2, 3, and 4 of Article 5 
of the Copyright Directive would remain unchanged. 
The proposed wording, however, would make it clear 
that these exceptions are regarded as certain special 
cases in the sense of the three-step test. Accordingly, 
they can serve as a reference point for the identifica-
tion of further cases of permissible unauthorized use 
on the basis of the proposed EC fair use doctrine. It 
follows from this approach that these further cases 
would have to be comparable with those reflected 
in the enumerated exceptions, for instance, in the 
sense that they serve comparable purposes or are 
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justified by comparable policies. The catalogue of 
explicitly listed EC exceptions would thus fulfill the 
same function as the indication of purposes, “such 
as criticism, comment, news reporting, teaching […], 
scholarship, or research,” in Section 107 of the U.S. 
Copyright Act. 

56	 Recalibrating the interplay between the catalogue of 
permissible exceptions and the open-ended three-
step test in this way, the proposed fair use provision 
would also ensure that the current dysfunctional 
system – no flexibility, no legal certainty – is trans-
formed into a consistent system attaining both ob-
jectives. Sufficient flexibility results from use of the 
three-step test as an opening clause that allows the 
courts to further develop the limitation infrastruc-
ture by devising new exceptions on the basis of the 
examples given in paragraphs 1, 2, 3, and 4 of Arti-
cle 5. For instance, the proposed provision would al-
low the courts to offer additional breathing space for 
advanced search engine services in those EC mem-
ber states that do not provide for a right of quota-
tion flexible enough to cover unauthorized use for 
the purpose of searching the Internet. Given the un-
derlying rationale of supporting freedom of expres-
sion and information, the policy justifying the in-
troduction of new use privileges in this area can be 
deemed comparable with those reflected by the right 
of quotation, the press privileges, and the excep-
tions for private copying that are part of the Arti-
cle 5 catalogue.

57	 Furthermore, the change in the use of the three-
step test would enhance the degree of legal certainty 
provided by the EC system. The proposed redefini-
tion of the three-step test would prevent the courts 
from employing the test as a means to place addi-
tional constraints on statutory exceptions that are 
defined precisely in national legislation. By contrast, 
the abstract criteria of the test could only be invoked 
to devise new exceptions. They would no longer be 
available as an additional control mechanism and 
a straitjacket of specific copyright limitations. As 
a result, the legal certainty resulting from the pre-
cise definition of use privileges at the national level 
would no longer be eroded through the additional 
application of the open-ended three-step test. In 
case of precisely defined national exceptions, users 
of copyrighted material could rely on the scope fol-
lowing from the wording of the respective national 
provisions. There would be no need to speculate on 
the outcome of an additional scrutiny in the light of 
the three-step test that makes it difficult to foresee 
the exception’s definite ambit of operation.

58	 When compared with the lamentable current state 
of the regulation of copyright limitations in the EC, 
the adoption of the proposed fair use provision based 
on the three-step test would thus improve the limi-
tation infrastructure substantially. Instead of mini-
mizing both flexibility and legal certainty, the pro-

posed redefinition of the three-step test in Article 
5(5) of the Copyright Directive would ensure suffi-
cient flexibility to cope with the challenges of the 
rapid development of the Internet and, at the same 
time, enhance the degree of legal certainty that can 
be achieved on the basis of a precise definition of 
exceptions.

E. Conclusion and International 
Perspective

59	 The EC system of copyright limitations is dysfunc-
tional. The traditional continental European ap-
proach to copyright limitations promotes legal cer-
tainty by providing for precisely defined exceptions. 
In the Anglo-American copyright tradition, open-
ended fair use legislation enhances flexibility. The 
current EC regulation of copyright limitations, how-
ever, fails to realize any of these potential advan-
tages. The three-step test enshrined in Article 5(5) of 
the Copyright Directive offers flexible, open-ended 
factors. However, this flexibility is not used to cre-
ate additional breathing space for copyright limita-
tions that is required in the digital environment. By 
contrast, the three-step test is applied to further re-
strict exceptions that are already defined precisely 
in the national laws of EC member states. 

60	 Applying open-ended factors to precisely defined 
statutory exceptions, the legal certainty that could 
follow from the precise definition of use privileges 
is minimized. In consequence, the current EC system 
offers neither legal certainty nor sufficient flexibil-
ity. When it is considered that, in addition, law and 
policy making in the EC is much slower than in in-
dividual countries, it becomes obvious that the cur-
rent legal framework is a worst-case scenario. With 
use privileges being forced into an inflexible legis-
lative straitjacket, the EC limitation infrastructure is 
rendered incapable of keeping pace with the rapid 
development of the Internet. Important opportuni-
ties for social, cultural, and economic development 
offered by innovative online platforms and services 
are likely to be missed. 

61	 As a way out, it is indispensable to incorporate flex-
ible fair use elements into the EC system. This solu-
tion need not lead to a radical structural change. In 
particular, it is unnecessary to sacrifice long-stand-
ing EC exceptions on the altar of a broad fair use pro-
vision. By contrast, it would be sufficient to take full 
advantage of the flexibility inherent in the three-
step test that has already become a cornerstone of 
EC legislation in the field of copyright limitations. As 
in international copyright law, the three-step test 
would have to be perceived and used as a flexible 
balancing tool that can be employed to broaden ex-
isting limitations and introduce new use privileges. 
In this way, an appropriate limitation infrastruc-
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ture could be established, for instance, to support 
advanced search engine services, the digitization 
of cultural material, and online platforms for user-
generated content.

62	 To achieve the indispensable redefinition of the 
three-step test, future EC fair use legislation should 
use the current catalogue of exceptions in Article 5 
of the Copyright Directive as examples of “certain 
special cases” in the sense of the three-step test. The 
courts should be entrusted with the task of identify-
ing comparable further cases of permissible unau-
thorized use on the basis of the test’s abstract crite-
ria of “no conflict with a normal exploitation” and 
“no unreasonable prejudice to legitimate interests.” 
As a result, the three-step test could no longer be ap-
plied as an additional control mechanism and strait-
jacket of precisely defined exceptions. It would be 
prevented from eroding the legal certainty following 
from the precise definition of use privileges. Serving 
instead as an opening clause that supplements the EC 
catalogue of specific exceptions, the three-step test 
would provide the enhanced flexibility necessary to 
benefit from the rapid development of the Internet.

63	 An EC fair use doctrine based on the three-step test 
would not only remedy the shortcomings of the cur-
rent EC system. It can also be expected to have a ben-
eficial effect on the further harmonization of copy-
right limitations at the international level.84 The 
proposed EC fair use doctrine would reflect a bal-
anced, holistic approach to the three-step test. At the 
international level, the open-ended criteria of the 
three-step test have always been intended to pro-
vide a flexible framework, within which national leg-
islators enjoy the freedom of safeguarding national 
limitations and satisfying domestic social, cultural, 
and economic needs.85 Not only the restriction of ex-
cessive copyright limitations but also the broaden-
ing of important use privileges and the introduction 
of appropriate new exemptions fall within the test’s 
field of application. What is proposed here, in other 
words, is a renaissance of the initial understanding 
of the three-step test – a renaissance of the test as 
a refined proportionality test that offers breathing 
space for unauthorized use within reasonable lim-
its.86 The reinforcement of this balanced understand-
ing of the test is central to the international debate 
on copyright limitations. It challenges the false rhet-
oric of a three-step test that is primarily designed to 
restrict all kinds of copyright limitations. 
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Abstract:  The “Declaration on a balanced in-
terpretation of the ‘Three-Step Test’” as such cannot 
solve the problem of lacking limitations; however, it 
emphasizes that the existing international legislation 
does not prohibit further amendments to copyright 
law.

Nations that dispose of the political will are in a po-
sition to introduce new limitations. In addition, fur-
ther international agreements focusing on new lim-
itations may be negotiated among those countries 
that are ready to do so.
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1	 It is difficult to predict what the impact of the “Dec-
laration on a Balanced Interpretation of the ‘Three-
Step Test’” will be in the long run, but at least we 
can observe that this Declaration has become very 
well known in a very short period of time. However, I 
have come to realize during a number of discussions 
that the starting point of the intention of the Dec-
laration was not always very clear. In view of that, 
I would like to start my short presentation with a 
brief summary of some of the Declaration’s param-
eters to make sure that we are all talking about the 
same thing.

2	 Most importantly, the Declaration accepts that copy-
right law produces important incentives for the cre-
ation and dissemination of new works. At the same 
time, the Declaration presupposes that copyright law 
aims to benefit the public interest. The public inter-
est, however, is not well served if copyright law ne-
glects the interests of individuals and groups in so-
ciety when establishing incentives for right holders 
only. The Declaration therefore pleads for a balance 
of all interests involved. In that respect, it is substan-
tially anchored in some provisions of international 
legislation. First and most relevant Article 7 TRIPS 
calls for the balancing of rights and obligations to the 

mutual advantage of producers and users. Addition-
ally, Article 8 TRIPS not only focuses on the public 
interest but also on the potential abuse of IP rights. 
Likewise, the preamble of the WCT explicitly recog-
nizes the need for a balance of interests between au-
thors and the larger public, which ultimately leads 
to the requirement of exceptions and limitations. 

3	 Having said that, the core topic of the Declaration 
comes into play: The “Three-Step Test“ – as it is con-
tained in certain international treaties – aims at the 
prevention of a too-excessive application of limita-
tions and exceptions. However, the problem of an 
excessive application of limitations and exceptions 
is only one side of the coin. The other side is that an 
application of limitations and exceptions also can 
be unduly narrow or restrictive. For this reason, the 
Declaration aims for an interpretation of the „Three-
Step Test“ that makes sure that limitations and ex-
ceptions do indeed have the ability to achieve an ef-
fective balance of interests of all parties involved. 
This is not yet assured since there are a number of 
national court decisions on the one hand and WTO 
panel reports on the other; they mostly interpret 
the “Three-Step Test” in a very problematic manner. 
Against that background the Declaration clarifies the 
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relevance, the scope and the limits of the “Three-
Step Test” – but nothing more. It fully recognizes, 
for instance, that the „Three-Step Test“ plays differ-
ent roles in different national or different legislative 
systems. And it explicitly does not address certain is-
sues, which is probably quite often misunderstood.

4	 First and foremost, the Declaration does not chal-
lenge existing international legislation – neither the 
existence of the “Three-Step Test” as such nor the 
wording of the provisions in question. It merely pro-
vides a guideline for an appropriate interpretation 
of the “Three-Step Test”. Secondly, the Declaration 
does not aim for a harmonization or alignment of 
different domestic systems. Thirdly, and in partic-
ular, the Declaration does not impact the flexibility 
provided by those legal systems that are based on a 
fair use approach.

5	 The Declaration as such is very short; it consists of 
a preamble, certain “clarifications” (in the sense of 
aids for interpretation) and it states six final con-
clusions. [Please note: The full text of the Declara-
tion is added to this volume]. In view of the limited 
time available here, we will not enter into a discus-
sion of these conclusions but directly focus on the 
question: “Where do we go from here” – what is the 
best way forward?  

6	 As we mentioned above, the Declaration has been 
met with widespread acceptance; I think it is safe 
to say that colleagues from all over the world have 
approached us with the request for permission to 
translate the Declaration into their own languages 
(such as Japanese, Chinese, Portuguese or Italian; 
see www.ip.mpg.de/ww/de/pub/aktuelles/decla-
ration_on_the_three_step_/declaration.cfm). How-
ever, the Declaration has also been criticized quite 
often – precisely for not addressing certain issues. 
Notably the representatives from threshold coun-
tries (such as e.g. Brazil) argue that the Declaration 
would not help their situation if limitations were 
missing in their national law. In fact, one may ask 
the question whether or not one should go one step 
further. 

7	 I think one can discuss this question under a number 
of aspects. I would like to address three of them here: 
First of all, we may strive for a better world, a world 
with a more appropriate copyright law system, at 
least on a theoretical level. Secondly, we may discuss 
how to implement such a better world on the level 
of international copyright legislation. Thirdly, we 
may – and should in view of the general scope of this 
conference – focus on the European level and discuss 
possible amendments of the Acquis Communautaire.

8	 Striving for a better world in copyright law is noth-
ing new; this has been the ambition of many legal 
researchers and of a number of academic projects. 
One of these projects is the “Wittem Project” from 

which a “Draft European Copyright Code” resulted – 
some of you might be familiar with the project, oth-
ers have even been involved, like Thomas Dreier and 
me. We both had the privilege to deal with perhaps 
the most important part, namely the limitations and 
exceptions to copyright. [Please note: The full text 
of the Code is added to this volume].

9	 Of course there are many other interesting ap-
proaches and reflections, and I only mention the 
“Wittem Project” as pars pro toto. However, what 
we find particularly interesting about the “Wittem” 
approach is that we tried to find a compromise: On 
the one hand the proposal is based on an explicit 
catalogue of limitations; on the other hand, how-
ever, we saw that such a catalogue would not be suf-
ficient. Therefore, we introduced a kind of opening 
clause, which extends the scope of application of 
the catalogue.

10	 Basically we formed four categories of limitations, 
each of them focusing on a specific rationale for in-
troducing certain limitations:

 f Uses with minimal economic significance; 

 f Uses for the purpose of freedom of expression 
and information; 

 f Uses permitted to promote social, political and 
cultural objectives; 

 f Uses for the purpose of enhancing competition. 

11	 In every category the proposal explains in quite a 
detailed manner which permitted uses there could 
be by explicitly mentioning concrete examples. We 
cannot go into detail here, but the most important 
aspect in this context certainly is the already men-
tioned opening clause stating that beyond the uses 
explicitly allowed, further uses would be permitted 
under certain conditions.

12	 The charming thing about this opening clause is that 
it does to some extent turn the “Three-Step Test” 
into a positive reading. At the same time it does not 
replace the traditional continental European ap-
proach; it does not lead to a mere “fair use-system” 
without any guidelines (which, by the way, is also 
not the U.S.-American approach). Rather, the range 
of the opening clause is limited by referring to con-
cretely enumerated limitations. In other words, the 
application of the opening clause requires an anal-
ogy of sorts to existing statutory provisions. 

13	 In addition, the suggested provision for an opening 
clause clarifies the “Three-Step Test”, on the one 
hand by mentioning the different types of right hold-
ers (namely original and subsequent); on the other 
hand it includes the interest of third parties, which is 
missing in all versions of the copyright “Three-Step 
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Test”. Therewith, the provision comes in line with 
the “Three-Step Test” provisions we know from in-
dustrial property law.

14	 Now, assuming that we might agree on an amend-
ment of copyright legislation – either based on the 
“Wittem” approach or on another one – the question 
obviously is what leeway we might have for legisla-
tive action. This question arises on both the inter-
national and European levels.

15	 On the international level, one option would of 
course be to introduce mandatory limitations in ad-
dition to the (only) one we already have, namely the 
right to quotation. However, it is difficult to imagine 
that such a way forward would be accepted. Coun-
tries requesting more limitations, for instance by 
calling for an amendment of the WIPO treaties, most 
probably would be blocked, notably by the U.S., but 
certainly also by European countries and by the EU 
as such. 

16	 However, changing existing international treaties is 
probably not the only way forward available to us. 
Countries desiring more limitations are free to help 
themselves. If the “Three-Step Test” is interpreted 
correspondingly in the Declaration, the introduc-
tion of new – and even mandatory – limitations on 
the level of national legislation is indeed allowed. In 
fact, doing so might sufficiently help in the situation 
of the countries concerned, similar to the possibil-
ity of a – unilateral – introduction of compulsory li-
censes in patent law in view of individual national 
purposes of the countries concerned. Why shouldn’t 
they be able to do so in copyright law? 

17	 But the countries concerned could even go one step 
further. Article 20 of the Berne Convention allows 
for “Special Agreements Among Countries of the 
Union”, provided that such provisions are not con-
trary to the Berne Convention. This is indeed the 
case – at least if we believe in the Declaration and if 
we conclude from it that the “Three-Step Test” does 
not hinder the introduction of new limitations un-
der certain conditions which are elaborated in the 
Declaration.

18	 Focusing on Europe, we all know that basically all 
problems of insufficient limitations are based in the 
InfoSoc Directive of 2001; pursuant to its Recital 32, 
the enumeration of these limitations is exhaustive. 
Additionally, the relevance of Article 5 Paragraph 
5 of the Directive – containing the European ver-
sion of the “Three-Step Test” – is highly disputed. 
In view of that, we essentially have three options 
(or possibly four):

 f We may aim at an amendment of the InfoSoc Di-
rective. This, however, seems to be a rather un-
realistic approach. High representatives of the 
Commission explicitly – and probably rightly – 

say that once they reopen this “Pandora’s Box” 
it would never be possible to close it again. We 
may understand this dread if we remember the 
history of the Directive. It took years to con-
clude, and there is hardly any likelihood that the 
current 27 Member States would find a similar 
compromise again in the form we have it today 
(which, by the way, is by no means satisfying). 

 f At the same time there is a growing awareness 
that we have a dangerous lack of differentia-
tion in copyright law. The Green Paper on Copy-
right in the Knowledge Economy reveals that the 
Commission might be willing to seize that chal-
lenge to some extent. The question is, however, 
whether this awareness as such helps. In fact, 
contrary to the request to amend the InfoSoc 
Directive, the Commission seems not to object 
to the suggestion that the InfoSoc Directive to 
some extent might be “overruled” by establish-
ing more specific Directives insofar as specific 
concerns can be addressed. In other words, our 
community – the academic community – might 
be well advised to work out more concrete ap-
proaches in that respect, addressing particularly 
problematic fields of copyright law. 

 f Thirdly, we have one further problem area on 
the European level: the issue of enforcement. 
Regarding these activities of the European leg-
islature, the academic community has quite suc-
cessfully thwarted certain proposals of the Com-
mission. Today, we have one Directive (2004/48) 
focusing on civil enforcement. This Directive, 
however, essentially has been scaled back com-
pared to the initial proposals of the Commission. 
The other branch – the Commission’s proposals 
focusing on a harmonization of criminal sanc-
tions – is not included in the existing Directive, 
but has not been forgotten in the meantime; 
on the contrary, a new proposal from the Com-
mission is expected before the summer break 
this year. Beyond that, fuel has constantly been 
added to the fire by the ACTA negotiations, in 
other words, the field of enforcement still is in 
motion, which, however, may also give rise for 
some hope with regard to limitations. In fact, 
limitations to copyright law at the end of the 
day are limitations to the enforcement of these 
rights; limitations ultimately are part of the 
“ceilings” discussion we currently have in or-
der to limit the scope of IP protection. 

19	 There may of course be a fourth option, namely a 
unified EU copyright law. This would indeed be my 
favorite approach, and we do in fact deal with cer-
tain projects in that respect at the Max Planck Insti-
tute; however, I do not believe that this option will 
become viable in the near future.
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20	 To conclude, there are quite a number of options in 
taking further steps. It is of course true that the Dec-
laration as such cannot solve the problem of lacking 
limitations. However, it at least clears the way for-
ward. It emphasizes that based on existing interna-
tional legislation nothing prohibits further amend-
ments to copyright law. On the national level, this 
is an option for those countries which dispose of the 
political will to introduce new limitations (and which 
are not bound by the European InfoSoc Directive); 
on the European level, amendments are possible if 
we are willing to overcome the discussed “blockade” 
caused by the InfoSoc Directive. And even on the in-
ternational level, further agreements may be nego-
tiated – which also may happen without the partic-
ipation of the U.S. or the EU. 

21	 To put it in a nutshell: If you believe in what the Dec-
laration states, the problems we face today lie nei-
ther in international copyright law in general nor 
in the „Three-Step Test“ in particular. They sim-
ply lie in the lack of political will on the part of the 
stakeholders.
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Abstract:  Following European legislative ini-
tiatives in the field of copyright limitations and excep-
tions, policy flexibilities formerly available to mem-
ber states has been greatly diminished. The law in 
this area is increasingly incapable of accommodat-
ing any expansion in the scope of freely permitted 
acts, even where such expansion may be an appro-
priate response to changes in social and technologi-
cal conditions. In this article, the causes of this prob-
lem are briefly canvassed and a number of potential 
solutions are noted. It is suggested that one such so-

lution – the adoption of an open, factor-based model 
similar to s 107 of the United States’ Copyright Act 
– has not received the serious attention it deserves. 
The fair use paradigm has generally been dismissed 
as excessively unpredictable, contrary to interna-
tional law and/or culturally alien. Drawing on recent 
fair use scholarship, it is argued here that these dis-
advantages are over-stated and that the potential 
for the development of a European fair use model 
merits investigation.
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Introduction

1	 This article is based upon a paper given at the “Com-
mons, Users, Service Providers” conference at which 
the Journal of Intellectual Property Information Technol-
ogy and e-Commerce was inaugurated.1 The paper was 
delivered in a stream entitled,  “Limitations: the Cen-
tre-Piece of Copyright Stuck”. This striking image 
suggests a balancing mechanism – perhaps previ-
ously well-lubricated and freely moving – which has 
ground to a halt, immovably set in a single position. 
This seems to me to be an accurate metaphor for the 
current system of limitations and exceptions in Eu-
ropean copyright law. Flexibility formerly available 
to member states has been greatly diminished and 
the law is increasingly incapable of accommodating 
any expansion in the scope of freely permitted acts, 
even where such expansion would be an appropri-
ate response to changes in social and technological 
conditions. In this article, the widely-noted causes 
of this problem are briefly canvassed and a number 
of potential solutions are noted. It is suggested that 

one such solution – the adoption of an open, factor-
based model similar to s 107 of the United States’ 
Copyright Act – has not received the serious atten-
tion it deserves. While the fair use paradigm has cer-
tainly been discussed in this context, it has generally 
been dismissed as excessively unpredictable, contrary 
to international law and/or culturally alien. It is ar-
gued here that these disadvantages are over-stated.

A. The problem – the 
centre-piece stuck

2	 There has been widespread criticism of the system 
of exceptions2 established under the acquis commu-
nautaire.3 This criticism has been particularly strong 
in respect of the legislative choices enshrined in the 
Information Society Directive.4  As is well-known, 
that Directive establishes a series of broadly defined 
rights5 and subjects those rights to an exhaustive, 
but optional, list of permissible exceptions. The ap-
plication of those exceptions is constrained by the 
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“three-step test”.6 They can also generally be nul-
lified through the imposition of contrary contrac-
tual prohibition and/or the application of techno-
logical measures. In her contribution to this edition 
of JIPITEC, Lucie Guilbault clearly indicates the neg-
ative consequences of the legislative decisions taken 
in drawing up the Information Society Directive. In 
particular, she notes the tendency towards obsoles-
cence that inevitably arises as a result of the choice 
of an exhaustive list of “closed” exceptions.7 Martin 
Senftleben describes the way in which the direct ap-
plication by courts of the “three-step test” in some 
jurisdictions exacerbates the negative features of 
this scheme, producing a copyright system which 
has neither flexibility nor legal certainty – in short, 
the “worst-case scenario”.8

3	 This is a bleak picture. Nevertheless, things appear 
to have got even worse. In an ideal world, the Court 
of Justice would mitigate some of the potential dis-
advantages of this legislative scheme – perhaps by 
holding that the exceptions permissible under the 
acquis are to be interpreted broadly where appropri-
ate (for example, to take account of the fundamental 
rights of users and/or the promotion of technolog-
ical development) or by finding that the obligation 
to apply the “three-step test” under Article 5(5) 
of the Directive is directed at national legislatures 
only. Rather, to the contrary, in its judgment in In-
fopaq International A/S v Danske Dagblades,9 it appears 
to have gone out of its way to ensure that the “cen-
tre-piece” of European copyright law is more firmly 
stuck than ever.

4	 Infopaq concerned a defendant media monitoring 
agency’s provision of its clients with summaries of 
selected articles from Danish newspapers. The agency 
used an automated process involving the scanning 
and temporary storage of the whole of selected arti-
cles and the more permanent storage of shorter sec-
tions of these articles. The main issues with which 
the Court was concerned were; (i) the interpreta-
tion of the concept of “reproduction… in whole or in 
part” (Art 2) and; (ii) the question of whether or not 
the defence available for transient reproductions of 
copyright works (Art 5(1)) covered the defendant’s 
activities in this case. The Judgment is rich in sig-
nificance for copyright lawyers and has an impact 
that extends beyond these points. Attention has fo-
cused on its indirect harmonisation of the “original-
ity” standard for all forms of copyright works.10 How-
ever, it is with the general approach established by 
the Court to (i) the interpretation of the exceptions 
and limitations under Art 5 and (ii) the manner in 
which the question of whether or not a “reproduc-
tion [in part]” is to be answered under the Directive, 
with which we are concerned here.11

5	 In relation to the exceptions, the Court states that:

“…the provisions of a directive which derogate from 
a general principle established by that directive must 
be interpreted strictly…”12

6	 In this instance, it is suggested that the rights granted 
under the Directive constitute the “general prin-
ciple” and, accordingly, exceptions must be inter-
preted narrowly. The Court also claims that this in-
terpretation is supported by the need for exceptions 
to be “interpreted in the light of Article 5(5)”.13 This 
stance effectively generalises the principle of narrow 
interpretation traditionally applied in certain mem-
ber states and, as result, raises obvious concerns. At 
a fundamental level, the harmonisation by stealth 
of this important aspect of copyright law – not cov-
ered in the Directive itself – is undemocratic.  Some 
jurisdictions within Europe have, to date, operated 
a very different interpretative rule in this context.14 
Apart from this concern about process, there are also 
a number of substantive objections that can be lev-
elled at the decision. Most obviously, where a par-
ticular exception is supported by the fundamental 
rights of users or members of the public (news re-
porting, parody or quotation are potential examples), 
narrow interpretation seems inappropriate.15 More 
generally, however, the adoption of such a dogmatic 
approach seems unwise. The circumstances regu-
lated by copyright law are very diverse and deserve 
a graduated range of solutions. A rule that was de-
veloped in a traditional setting in which  the inter-
ests of authors could generally be supported by the 
claims of high creativity no longer seems appropri-
ate in a world in which rights have proliferated and 
overlap with one another. This conclusion even ap-
pears to have been reached on occasion already by 
courts within the “author’s right” tradition.16 In the 
face of rapidly changing technological conditions, it 
seems foolhardy to set in place a firm predisposition 
in favour of one party to disputes in all circumstances.

7	 The Court’s reliance upon the “three-step test” in sup-
port of its decision on this issue is also misplaced. It 
confuses legal mechanisms with quite different func-
tions.17  Under the Berne Convention and the TRIPS 
Agreement, the function of the “three-step test” is 
to constrain the powers of national legislatures to 
introduce exceptions that do not satisfy its condi-
tions.18 Arguably, under Art 5(5) of the Information 
Society Directive, this role has been extended to pre-
vent judges from “applying” exceptions in a manner 
that does not satisfy the “test”.19 Nevertheless, even 
in this extended role, its function is not the same 
as a principle of narrow interpretation that obliges 
courts to construe exceptions in a manner that fa-
vours right-holders. At no point in the drafting his-
tory of any version of the “three-step test” is it sug-
gested that the “test” was designed to serve this role.

8	 It would appear that, in laying down a rule of nar-
row interpretation, the Infopaq judgment has exac-
erbated the difficulties outlined at the beginning of 
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this article.20 However, this may not be its only neg-
ative consequence. The Court’s decision on the ap-
propriate method of determining whether a defen-
dant has reproduced a work “in whole or in part” may 
also remove residual flexibility from the European 
copyright system. On this issue, the Court held that:

“…[T]he reproduction of an extract of a protected 
work…is such as to constitute reproduction in part 
within the meaning of article 2 of directive 2001/29, 
if that extract contains an element of the work which, 
as such, expresses the author’s own intellectual 
creation…”21

9	 This statement emphasises the link between the 
threshold for the acquisition of copyright in the first 
place and the analysis of infringement. A reproduc-
tion will only infringe copyright where it contains an 
element of the protected creativity.  On the face of 
it, this appears uncontroversial to a copyright law-
yer.22 It seems highly likely that such an investiga-
tion of the relationship between the “input” of a cre-
ator and a defendant’s “taking” would form a part of 
the traditional approach to the analysis of infringe-
ment in all member states.23 However, if the Judg-
ment is to be interpreted as holding that this is the 
only relevant criterion for determining whether an 
infringement in part has occurred, it may have sig-
nificant consequences. In Germany, for example, in 
applying the “free use” provision,24 courts consider 
not only the extent to which an author’s “input” has 
been “taken” by a defendant, but also the extent of 
a defendant’s “additions” to a work.  While this ap-
proach to the question of infringement is not directly 
addressed by the Court in Infopaq, it seems hard to 
reconcile the Judgment with such doctrines. If this 
analysis is accurate, Infopaq will have stuck the “cen-
tre-piece” yet more firmly again.

B. Potential solutions – 
unsticking the centre-piece

10	 How then can “balance”25 and flexibility be restored 
to the system of copyright exceptions in Europe? One 
obvious step would be to review and redraft the exist-
ing list of exceptions as appropriate. Unfortunately, 
there are a number of obvious obstacles to such a 
project. First, the legislative process in this area is 
notoriously violent and slow. Secondly, a number of 
jurisdictions have only recently implemented the re-
quirements of the Information Society Directive and 
thus seem unlikely to be keen to consider another 
substantial overhaul of the system. Thirdly, in the 
face of constant technological development, such a 
review process would need to be regularly repeated. 

11	 Several other proposals for restoring “balance” to 
the system have been advanced. These suggestions 
address one or more of the features of the acquis that 

contribute to its current state of sclerosis. It has, for 
example, been proposed that the systemic imbalance 
arising from the fact that, in most member states, ex-
ceptions can be over-ridden by contractual provision 
could be addressed if some – or all – exceptions and 
limitations were designated as imperative.26 Simi-
larly, it has been suggested that more effective pro-
tection against the by-passing of exceptions through 
technological measures should be implemented27 
and that the “three-step test” enshrined in Art 5(5) 
should be interpreted in a more “balanced” manner 
than has sometimes been the case,28 thus mitigating 
the “worst-case scenario” described by Senftleben.

12	 These proposals all advance remedies for specific 
problems that contribute to the overall calcification 
of the system described above. A number of ideas for 
more comprehensive realignment of the European 
copyright system have also been made. It has, for ex-
ample, been argued that the law should more effec-
tively recognise the fundamental rights of users and 
members of the public; thus allowing powerful rights, 
such as the rights to freedom of expression, informa-
tion and privacy, to counter-balance the recent tide 
of right-holder-focused developments.29 These sug-
gestions are important and valuable. However, none 
provides a comprehensive solution to the structural 
problem of inflexibility.  Even the intervention of 
fundamental rights is unlikely to provide guidance 
in certain areas in which new questions about the 
application of copyright law arise. 

13	 There have, however, also been proposals for change 
at this structural level. For example, the Wittem 
group30 has published a draft European copyright 
code as a model or reference tool for future harmon-
isation initiatives.31 In this draft code, a re-drafted 
(and mandatory) list of specific exceptions and lim-
itations is proposed.32 Several of the exceptions are 
drafted in a relatively open manner, enabling a flex-
ible judicial response to changing circumstances.33 
The draft code also includes an open “meta-excep-
tion” covering:

“Any other use that is compatible to the uses enu-
merated…is permitted provided that the correspond-
ing requirements of the relevant limitation are met 
and the use does not conflict with the normal exploi-
tation of the work and does not unreasonably preju-
dice the legitimate interests of the author or right-
holder, taking account of the legitimate interests of 
third parties.”34

14	 This proposed provision seems to be directed at na-
tional legislators, allowing the creation of new ex-
ceptions where such exceptions would (i) be “com-
patible” with existing statutory exceptions and (ii) 
comply with a redrafted, less restrictive, version of 
the “three-step test”. Its rationale is set out as follows:
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“[The chapter of the code covering exceptions] re-
flects a combination of a common law style open-
ended system of limitations and a civil law style 
exhaustive enumeration. On the one hand, the ex-
tension to similar uses provides the system with a  
flexibility which is indispensable in view of the fact 
that it is impossible to foresee all the situations in 
which a  limitation could be justified. On the other 
hand, the possibility of flexibility is narrowed down 
in two ways. Firstly, the extension applies to uses 
“similar” to the ones expressly enumerated … Thus, 
a certain normative effect is bestowed on these ex-
amples … Secondly, such similar uses may not con-
flict with the normal exploitation of the work and 
not unreasonably prejudice the legitimate interests 
of the author or rightholder, taking account of the 
legitimate interests of third parties.”35

15	 If such a provision were to be introduced, the added 
flexibility that it bestows may be valuable in allow-
ing a relatively rapid, and proportionate, response 
to altered circumstances. However, if it is directed 
solely at legislatures, either at national or at Euro-
pean, level, any flexibility will be significantly re-
duced because users would still depend upon the 
slow-moving and heavily lobbied legislative process.

16	 Some copyright scholars have taken an extra step 
by proposing flexible instruments directed at the 
judiciary, rather than simply at the legislature.  It 
has, for example, been argued that, in appropriate 
cases, a judge should have the power to permit use 
of a copyright work where such use is not covered 
by an existing statutory exception.36 For example, 
within Europe, Martin Senftleben has suggested that:

“To allow new internet industries to develop and 
take advantage of their economic potential, suffi-
cient breathing space for copyright limitations is in-
dispensable…Given these challenges, the time seems 
ripe to turn to a productive use of the three-step 
test. Instead of employing the test as a straitjacket of 
copyright limitations, modern copyright legislation 
should seek to encourage its use as a refined propor-
tionality test that allows both the restriction and the 
broadening of limitations in accordance with the in-
dividual circumstances of a given case. The adoption 
of a fair-use system that rests on the flexible, open 
criteria of a conflict with a normal exploitation and 
an unreasonable prejudice to legitimate interests 
would pave the way for this more flexible and bal-
anced application of the test.”37

17	 Such a fair use-type provision would undoubtedly in-
ject flexibility into the system. It is noteworthy, how-
ever, that Senftleben, and others who have advanced 
similar ideas, generally propose that normative con-
straints upon this flexibility should derive from the 
terms of the “three-step test” (or at least the second 
and third elements of this “test”) rather than from 
the adoption of a list of factors, as in the US fair use 

doctrine. In so doing, they modify the function of the 
“test” from negative constraint to positive mecha-
nism – effectively permitting all uses which do not 
conflict with the conditions of the “test”.

18	 The application of the “three-step test” formula in 
this context has obvious advantages. Its terms are 
internationally recognised and it may prove more 
politically acceptable in Europe than the US fair use 
model. However, as I have argued elsewhere38, its ap-
plication in this context is problematic. In its orig-
inal function, it serves a restrictive role, constrain-
ing the potential expansion of free uses of copyright 
works. Thus, even if it were to be interpreted in an 
appropriately “balanced” manner, it does not seem 
the obvious mechanism for introducing greater open-
ended flexibility in the European system.  Further-
more, it provides almost nothing in the way of nor-
mative guidance.  The “test” has little in the way of 
settled meaning and, when applied in national courts, 
has served only to provide ex post facto justification 
for decisions arrived at by other means.

19	 In these circumstances, it is strange that commen-
tators have not explored more whole-heartedly the 
obvious alternative mechanism for injecting greater 
flexibility into the European copyright system - the 
adoption of a factor-based fair use doctrine based 
on the US model. It is often suggested that fair use 
may hold valuable lessons39 and legislators in several 
other jurisdictions have recently chosen to take ad-
vantage of its model. However, commentators have 
generally steered clear of recommending the full-
scale transposition of a fair use doctrine in the Eu-
ropean context.40 Can this reluctance be justified?  

C. The fair use model – the 
question of unpredictability

20	 The terms of the fair use provision under US copy-
right law are well-known:

Notwithstanding the provisions of sections 106 and 
106A the fair use of a copyrighted work, including 
such use by reproduction in copies or phonorecords 
or by any other means specified by that section, for 
purposes such as criticism, comment, news report-
ing, teaching (including multiple copies for classroom 
use), scholarship, or research, is not an infringement 
of copyright. In determining whether the use made 
of a work in any particular case is a fair use the fac-
tors to be considered shall include-

(1) the purpose and character of the use, including 
whether such use is of a commercial nature or is for 
nonprofit educational purposes;

(2) the nature of the copyrighted work;
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(3) the amount and substantiality of the portion used 
in relation to the copyrighted work as a whole; and

(4) the effect of the use upon the potential market 
for or value of the copyrighted work.

The fact that a work is unpublished shall not itself 
bar a finding of fair use if such finding is made upon 
consideration of all the above factors.41

21	 This section is a codification of a pre-existing, judge-
made doctrine and stands alongside a long list of 
other, explicitly defined, “closed”, exceptions. Its 
most important feature is its “openness”. Uses fall-
ing within the provision are listed non-exhaustively 
and the fairness, or otherwise, of any use is deter-
mined by reference to a list of specified factors. That 
list is itself non-exhaustive42 and the relative weights 
of the various factors is not pre-determined. Under 
the terms of s 107, courts can take into account the 
facts of specific situations and reach an appropri-
ate balance of interests in each instance. Under this 
power, US copyright law has been modified to take 
into account developing technological conditions 
and has, as a result, avoided the spectre of obsoles-
cence haunting the European copyright regime.43  

22	 Of course, this very flexibility is problematic. The 
open, factor-based enquiry is often argued to pro-
vide insufficiently clear guidance for judges and, as 
a result, to function purely as validating cover for 
subjective decision-making:

“Courts tend first to make a judgment that the ulti-
mate disposition is fair use or unfair use, and then 
align the four factors to fit that result as best they 
can. At base, therefore, the four factors fail to drive 
the analysis, but rather serve as convenient pegs on 
which to hang antecedent conclusions” 44

23	 It is sometimes suggested that such an approach to 
decision-making produces a level of unpredictability 
that not only places the rights of copyright owners 
in jeopardy, but also diminishes the defence’s utility 
for users.  Where a user is uncertain whether a use 
is fair, he or she may be unwilling to run the risk of 
infringement proceedings:

“Given the vagaries of fair use doctrine, fair use thus 
provides a highly permeable, often merely theoreti-
cal, defense…This is certainly so for individuals and 
nonmarket speakers who can ill afford to risk being 
sued or fight a  lawsuit if they are. But it also holds 
true for the risk-averse publishers, studios, broadcast-
ers , and record labels that serve as speakers’ gate-
ways to a mass audience. Copyright’s inconstant, un-
predictable free speech safety valves, coupled with 
the high cost of litigation, have engendered a “clear 
it or delete it” culture in which these gateway inter-
mediaries – and their errors and omissions insur-
ance carriers – regularly insist that speakers obtain 

permission for all potentially actionable uses, even 
those that do not infringe.”45

24	 It is this aspect of the law of fair use that is most fre-
quently cited as the reason for rejecting the introduc-
tion of a fair use type model in Europe. Marie-Chris-
tine Janssens has recently written that:

“An obvious alternative to an exhaustive and closed 
system of exceptions would be to provide for an 
openly worded set of application criteria by anal-
ogy with the “fair use” system. The fair use concept 
certainly has some advantages as it provides for a  
flexible defence to copyright infringement, allows 
for “ad hoc” exceptions, leaves more latitude to take 
into account specific circumstances of the case and, 
very importantly, also allows for its application to 
new (unforeseen) evolutions. On the other hand, “fair 
use”…constitutes a rather intricate concept that has 
not ceased to challenge even IP specialists. These fac-
tors are, moreover, only guidelines and the courts 
are free to adapt them to particular situations on a  
case-by-case basis. In summary, even more than in 
a  closed system, users in a fair use system are left 
at a loss as to what uses they are – or are not – al-
lowed to make.  I am therefore not unhappy that the 
predominant view seems to oppose the adoption of 
a plain concept of fair use (even though proponents 
keep returning to the idea).46

25	 This “predominant view” is also sometimes sup-
ported through the suggestion that the unpredict-
ability of the fair use inquiry is not only problematic 
in its own right, but also prevents fair use from sat-
isfying the “certain special case”47 condition of the 
“three-step test” and thus takes the fair use defence 
outside international copyright law.48 

D. Questioning received wisdom

26	 The problem of perceived unpredictability clearly 
lies at the heart of European reluctance to the ap-
parent advantages of fair use. To what extent can 
this resistance be justified?

27	 In considering this question, it is important to recog-
nise at the outset that the search for a doctrine that 
is both perfectly flexible and perfectly foreseeable is 
doomed to failure. Tolerance of some degree of un-
foreseeability is inevitable if the sclerosis described 
at the outset of this article is to be addressed. Fur-
thermore, the cliché of fair use as “the most trou-
blesome doctrine”49 merits closer attention. In re-
jecting fair use as a model, critics often do not go 
beyond the terms of the statutory provision itself. 
However, it is important to understand that judges 
do not have unfettered freedom in applying s 107. 
Over many years, a complex body of precedent has 
been established. For example, following decisions 
of the Supreme Court, fair use is harder to establish 
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in the case of unpublished works than in the case of 
published works50 and harm to a copyright owner’s 
market arising as a result of adverse criticism does 
not militate in favour of a copyright owner under s 
107’s fourth factor (the effect of the use on the mar-
ket for or value of the work).51 

28	 Indeed, the analysis of the fourth factor by US courts 
demonstrates the way in which the fair use doc-
trine has given rise to a detailed body of sub-rules 
and sub-principles that exceed in precision the tools 
employed to resolve similar problems in many juris-
dictions with less flexible systems of exceptions. For 
example, the perennial problem of circularity that 
arises in assessing the impact of a defendant’s use 
on market and value is alleviated by the US courts’ 
refinement, over time, of the terms of the appropri-
ate enquiry under this factor:  

“We have recognised the danger of circularity in 
considering whether the loss of potential licensing 
revenue should weight the fourth factor in favour 
of a plaintiff…Since the issue is whether the copying 
should be compensable, the failure to receive licens-
ing revenue cannot be determinative in the plain-
tiff’s favour…We have endeavoured to avoid the vice 
of circularity by considering “only traditional, rea-
sonable, or likely to be developed markets” when 
considering a challenge upon a potential market.”52  

29	 Furthermore, through the evolution of jurisprudence, 
it has been established that this question is to be con-
sidered by assessing the effect on the plaintiff’s mar-
ket if a defendant’s use were to become widespread, 
rather than by assessing the specific activities con-
ducted by the defendant in the case itself.  Fairness 
is not to be considered purely inter partes, but in a 
broader social context. The development of such a 
sophisticated body of complex sub-rules and factors 
places US jurisprudence far in advance of many ju-
risdictions with apparently more certain systems of 
exceptions.53

30	 Indeed, it has recently been suggested by some copy-
right scholars in the United States that criticisms 
of fair use doctrine on the ground of excessive un-
predictability are significantly over-stated.  In “An 
Empirical Study of US Copyright Fair Use Opinions 
1978-2005”,54 Barton Beebe presents the result of a 
statistical analysis of all significant fair use decisions 
since the coming into force of the Copyright Act 1976. 
His results run counter to received wisdom on the 
application of s 107. It has, for example, been sug-
gested that, as a result of the inherently subjective 
aspects of the enquiry, fair use determinations tend 
to be subject to a disproportionately high number of 
reversals by appeal courts.55 Beebe, however, dem-
onstrates that, with the exception of a small num-
ber of prominent cases in which such reversals and 
re-reversals have taken place, the fair use case law 
demonstrates no such disproportionate tendency.56 

Contrary to the view expressed by leading commen-
tators, he also shows that  judges do not tend to ap-
ply the fair use factors to provide post hoc rational-
isation of an antecedent conclusion.57 His overall 
conclusion is that:

“To be sure, the data reveal many popular practices 
that impair the [fair use] doctrine: courts tend to 
apply the factors mechanically and they sometimes 
make opportunistic uses of the conflicting precedent 
available to them. These are systematic failures that 
require intervention. Nevertheless, as a whole, the 
mass of nonleading cases has shown itself to be al-
together worthy of being followed.”58

31	 Beebe’s carefully reasoned conclusions are supported 
by the recent work of Pamela Samuelson. In “Unbun-
dling Fair Use”,59 she identifies a number of differ-
ent categories of fair use case, including, for exam-
ple, cases implicating First Amendment freedoms, 
cases concerning uses of copyright to promote the 
creation and dissemination of knowledge and cases 
concerning uses that Congress could not have fore-
seen when enacting the 1976 Act. Samuelson argues 
that, viewed in this systematic, categorical way, much 
of the criticism of fair use jurisprudence as unpre-
dictable is revealed to be unfounded. Within partic-
ular “clusters”, there are distinct patterns in deci-
sion-making. In conclusion, she recommends that:

“…judges and commentators should stop wringing 
their hands about how troublesome fair use law is, 
and look instead for common patterns in the fair 
use case law upon which to build a more predictable 
body of fair use law. Analyzing fair uses in light of 
cases previously decided within the same policy clus-
ter will make fair use more rule-like without a con-
comitant loss in its utility as a flexible standard for 
balancing a wide range of interests in a wide range 
of situations.”60

32	 It would appear that, in the light of this recent schol-
arship, traditional European resistance to the fair 
use model as excessively uncertain ought perhaps 
to be reconsidered.

33	 The criticisms of fair use as a potential violation of 
international law are also not as compelling as is 
sometimes suggested. The doctrine has not yet been 
formally challenged through the mechanisms avail-
able under the Berne Convention or the TRIPS Agree-
ment and some have, in any event, argued that the 
circumstances of the United States’ entry into the 
Berne Convention may shelter the doctrine.61 Some 
commentators have also argued that the doctrine 
can be reconciled with the demands of the “three-
step test”.62 In any event, whatever the merits of the 
arguments for and against the compatibility of fair 
use with the “three-step test” (and there is some-
thing more than a little scholastic about the debate), 
it is worth pausing for a moment to gain a little per-
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spective on the question.  Is it seriously to be sug-
gested that the carefully evolved, minutely-scruti-
nised body of fair use doctrine under s 107 is to be 
invalidated by reference to a “test” which came into 
being as an intentionally vague political compromise 
formula and whose meaning and requirements re-
main almost entirely uncertain. It would certainly 
be ironic if this were the case. Any unpredictabil-
ity resulting from the open-ended nature of the fair 
use doctrine is dwarfed by comparison with that at-
tributable to the impact of the uncertain “three-step 
test” formula. 

E. Conclusion

34	 In drawing distinctions between US and European law, 
it is important to avoid stereotypes. Even in jurisdic-
tions that have an apparently “closed” approach to 
exceptions, important flexibilities exist. While these 
may not be as widely known or as structurally cen-
tral as the fair use provision in United States law, 
they should not be overlooked when considering 
the possibility of incorporating a  degree of flexibil-
ity within the European system. The factors taken 
into account under s 107 are not particularly conten-
tious. They are precisely the sort of considerations 
regarded as relevant to an assessment of the justifi-
cation for copyright exceptions in many copyright 
jurisdictions around the world. There are undoubt-
edly important cultural differences between the val-
ues underlying the fair use doctrine in US law and 
the foundations of European copyright law. The fact-
based and precedent-driven judicial enquiry man-
dated by s 107 sits uneasily within some European 
judicial traditions.  There is also a real concern that 
the flexibility and pragmatism of fair use, as applied 
in the United States, fails to secure the high level of 
protection for authors considered fundamental in 
many European jurisdictions. The laws of many Eu-
ropean states have been shaped by a commitment 
to recognise and protect the ongoing relationship 
– both creative and economic – between an author 
and his or her work. This relationship is weakly pro-
tected under US copyright law – and plays very little 
role at all in the assessment of fair use under s 107.

35	 Nevertheless, it is worth considering whether it would 
be possible to take account of such serious diver-
gences of approach in recasting a factor-based, fair 
use provision for Europe – the “best of both worlds” 
as a route out of the “worst-case scenario”. This would 
be a major task and it is not my intention to tackle it 
here. However, it can at least be suggested that any 
such “European fair use” doctrine could be based on 
a modified version of the US fair use model. The rel-
atively uncontroversial factors underpinning s 107 
could be supplemented. Further factors could address 
issues considered to be fundamental within the Euro-
pean context (“the moral and economic interests of 

the author of the work”) or could, taking the benefit 
of the US history of fair use analysis, address other 
significant issues (perhaps “the importance of pro-
moting technological development” or  “the need to 
foster competition on secondary markets”). Such a 
“European fair use” provision could state explicitly 
that it is to be applied in a manner that is compat-
ible with European norms relating to fundamental 
rights and that courts may permit uses of a work in 
appropriate circumstances on payment of appropri-
ate remuneration to author or right-holder. The de-
velopment of such a doctrine would not only help to 
alleviate the inflexibility currently prevailing in the 
European copyright system, but may also go some 
way to reducing the competitive advantage that the 
fair use doctrine may grant the US over Europe63 and 
would secure a degree of harmonisation with the in-
creasing number of jurisdictions adopting fair use-
type provisions around the world.64 

36	 The idea floated here is beset with obvious difficul-
ties. A number have been sketched above. The nego-
tiation of the terms of any modified “European fair 
use” clause would be highly contentious and there 
would also be little point in providing such a valu-
able instrument to judges if, as in the case of the In-
fopaq court, they seem determined to apply a rigid 
framework to the law.65 Nevertheless, it is worth in-
vestigating the development of such a doctrine. Any 
obstacles to the project should be viewed against the 
background of the dire situation in which we cur-
rently find ourselves.
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Abstract:  Open collaborative projects are 
moving to the foreground of knowledge production. 
Some online user communities develop into long-
term projects that generate a highly valuable and at 
the same time freely accessible output. Traditional 
copyright law that is organized around the idea of a 
single creative entity is not well equipped to accom-
modate the needs of these forms of collaboration. In 
order to enable a peculiar network-type of interaction 
participants instead draw on public licensing models 
that determine the freedoms to use individual con-
tributions. With the help of these access rules the 
operational logic of the project can be implemented 
successfully. However, as the case of the Wikipedia 
GFDL-CC license transition demonstrates, the ad-

aptation of access rules in networks to new circum-
stances raises collective action problems and suffers 
from pitfalls caused by the fact that public licensing is 
grounded in individual copyright.

Legal governance of open collaboration projects is a 
largely unexplored field. The article argues that the li-
cense steward of a public license assumes the posi-
tion of a fiduciary of the knowledge commons gen-
erated under the license regime. Ultimately, the 
governance of decentralized networks translates 
into a composite of organizational and contractual el-
ements. It is concluded that the production of global 
knowledge commons relies on rules of transnational 
private law.
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A. Open collaborative production

1	 Open collaborative projects flourish. And they are 
revolutionizing our understanding of innovation and 
production practices. In the 1930s, Joseph Schum-
peter placed producers at the center of economic 
development, saying: “It is … the producer who as a 
rule initiates economic change, and consumers are 
educated by him if necessary.”1 For decades, this 
“producers’ model” shaped economic and organi-

zation studies. But the economic viability of this 
model is linked to certain conditions. As the costs 
for design and communication decline due to new 
technologies,2 innovation by single users and open 
collaborative innovation compete with and even dis-
place (closed) producer innovation in parts of the 
economy.3 Also we experience combinations of these 
forms, as some of the most compelling examples of 
peer production seem to be hybrids of firms and in-
formal patterns of coordinated behavior.4
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2	 Open collaborative projects involve users and oth-
ers who share the work of generating a design and 
also reveal the outputs from their individual and 
collective design efforts openly for everyone to use. 
Such projects can evolve when a task can be parti-
tioned into smaller modules that can be worked on 
independently and in parallel. Then each partici-
pant incurs the cost of doing some fraction of the 
work but obtains the value of the entire design, in-
cluding additions and improvements generated by 
others.5 This holds true especially for online, mas-
sive multi-contributor (MMC) projects such as OSS 
projects and Wikipedia (“knowledge-sharing proj-
ects”) that I want to focus on.

3	 Characteristic for these projects is that the partic-
ipants use private ordering to construct a public 
knowledge good. Whereas for markets such public 
goods present a problem, it should be recognized 
that from the perspective of another social institu-
tion – the “network” – they are not problematic at 
all but instead are essential for its proper function. 
As for markets, the law has developed legal forms 
and rules for ordering. But what about legal rules 
for networks? Is interaction in networks governed 
by the law of contract, by the law of partnerships, 
or by “something in between”?6

B. Elements of governance 
for a massive multiauthor 
collaboration project

4	 In the past, scholarship has emphasized the char-
acter of MMC as a spontaneous order with partici-
pation on an ad hoc basis.7 Less attention has been 
paid to the fact that some of the most important ex-
amples of MMC are long-term projects. This temporal 
aspect has implications for their legal governance. 

5	 In the following it is argued that governance of MMC 
projects requires three different types of rules:

 f “Access rules” that determine the freedoms to 
use individual contributions. Such rules create 
a knowledge commons.

 f “Policy rules” that define standards each con-
tributor must meet in order to preserve the 
integrity of the complex project. They extend 
to rules about conduct and admissibility of 
contributions.

 f “Amendment rules” that allow for changing ac-
cess and policy rules, either to further develop 
the project or to adapt it to new conditions in 
the environment (e.g., to achieve license com-
patibility). They serve as secondary rules.8

6	 The differentiation between primary rules for access 
and policy is important since the individual nature 
of property rights causes constraints for collective 
decision on access rules, whereas policy rules do not 
have constraints of such kinds. These constraints re-
sult from the strategy to use copyright and licenses 
to build a realm of free knowledge. Through such 
an approach, the open access movement may actu-
ally reinforce the property discourse as a concep-
tual framework.9 As the Wikipedia license migration 
will demonstrate, the use of licenses to craft freedom 
may in turn affect the meaning of that freedom. The 
question is how far traditional intellectual property 
law shall influence the crafting of a “simulated pub-
lic domain.”10

I. Access rules for MMC networks

7	 “Network” represents a specific kind of social inter-
action that combines the way decisions are taken on 
markets (by individuals that act decentralized and 
independent from each other) with the generation 
of synergies (additional rents) resulting from the 
pooling of knowledge that is usually possible only 
within the firm.11

8	 The main idea behind the concept of network is to 
describe the simultaneous presence of individual 
and collective interest pursuit, a “dual orientation” 
of actions.12

9	 In an open collaborative project, users retain their 
peculiar motivation (striving for reputation, fun, 
etc.) and initiative (they are not obliged to contrib-
ute), and they contribute whenever they want to and 
whatever they regard as interesting and appropriate. 
Unlike in a firm, no central coordination of contri-
butions takes place: participants do not act accord-
ing to the decisions in a hierarchy, just implement-
ing a given plan. Yet at the same time, the fruit of 
the individual contribution is levied for the sake of 
collective interest. This is achieved through the le-
gal instrument of “copyleft” that instrumentalizes 
copyright in order to make it possible for others to 
use the contribution freely. With the help of this “so-
cio-legal hack,” the exclusive right is not waived; in-
stead, its function is reversed from the safeguarding 
of the prerogatives of the author to the safeguarding 
of the freedoms of the user.13 As a result, the right to 
use the contribution is dispersed to anyone.

10	 Put in the words of property rights theory, the “au-
thority to select” the use of a resource which nor-
mally is restricted to the owner gets decentralized.14 
This is the genius of copyleft: due to the fact that 
now many users can decide independently on the 
use of one and the same resource, the chances for its 
creative employment, for a follow-on invention, get 
multiplied. The private crafting of a commons moves 
selection authority to the knowledge of the individ-
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ual user. Networks thereby enable a discovery pro-
cedure much the same as in markets, but the access 
of individuals to resources is extended to much more 
than a single person would have at hand, much the 
same as in firms.15

II. Policy rules for MMC networks

11	 According to this view, networks generally do not 
constitute bodies of collective action but instead link 
knots of decentralized decision-making. As Benkler 
has emphasized, drawing on The Matrix, “There is no 
spoon.” In the case of online networks there is code, 
interface, and the social relations they make possi-
ble. Wikis are a form of “social software,” mediat-
ing a social relation among individuals who have no 
pre-existing relations, and are weakly tied through 
a group interaction whose stickiness comes from 
the possibility of shared efficacy among its users.16

12	 Nevertheless, the individual users share a common 
project that is defined by its own teleology. Each 
project displays its peculiar kind of complexity that 
affords some (perhaps minimal) criteria a single con-
tribution must meet and some form of coordination 
among them. The question is: How is behavior coor-
dinated in a decentralized network of participants? 
In a network whose only normative underpinning 
consists of the license users accept when they en-
gage in the project? The answers will remain pre-
liminary since there “currently exists no theory of 
collective action in a networked digital context.”17

13	 In the case of Wikipedia, social norms are “inter-
nally” generated by the user community itself. Wiki-
pedia users feel committed to five principles (“five 
pillars”18) that can be summarized as a “dedication 
to objective writing” and “the use of open discourse, 
usually aimed at consensus.”19 Wikipedia’s policies 
and guidelines are based on these general princi-
ples. Both instruments are intended to reflect the 
consensus of the community. While policies have 
wide acceptance among editors and describe stan-
dards that all users should normally follow, guide-
lines are sets of best practices that should generally 
be followed, though with occasional exceptions.20 
Wikipedia’s policies and guidelines exist to help ed-
itors determine the best course of action in a situ-
ation where there is no official authority assessing 
the quality of articles. Wikipedia’s arbitration plays 
a crucial role in framing and spelling out these prin-
ciples. Although the arbitrators do not regard them-
selves as bound by precedent, the Arbitration Com-
mittee has compiled a list of the principles from all 
of its cases to date,21 considered by some as a kind of 
Wikipedia proto-Constitution.

14	 Since all these policies and guidelines about how 
to deal with user-generated content (UGC) reflect 
just a (rough) consensus among the users, they are 

themselves nothing other than UGC. Thus, policies 
and guidelines can be edited like any other Wiki-
pedia page. Yet edits that would imply a change to 
accepted practice, particularly such edits to a pol-
icy page, should be discussed in advance to ensure 
that the change reflects consensus. Consensus is nor-
mally reached through negotiation. In order to reach 
consensus in discussions on complex questions, 
“straw polls” have been used on Wikipedia almost 
since the beginning of the project. They do not form 
consensus but just measure it by indicating “where 
the community stands.” For example, recently a poll 
was held to determine the PD-Art policy. The reason 
was that in some jurisdictions, photographs that are 
intended to be faithful reproductions of old public 
domain 2D works of art (such as paintings) are en-
titled to copyright, whereas in others those photo-
graphs are considered to be in the public domain.22 
At stake was one of the main policies of Wikimedia 
Commons, according to which only free content is 
accepted, i.e., images and other media files that can 
be used by anyone, anytime, for any purpose.

15	 A closer look at the mechanisms for dispute resolu-
tion on Wikipedia reveals that arbitration focuses 
on bad behavior and refuses to resolve the content 
of the disputes it hears. The Arbitration Commit-
tee tries to filter out disruptive trolls, and bans are 
limited to instances of impersonation and flagrant 
anti-social behavior. Not everyone is happy with this 
divide between substance and process.23 But it cor-
responds to the widely shared belief of users that 
truth will emerge from online dialectic. It also points 
to the notion (when it comes to the question of gen-
eralization) that there has to be a “fit” between the 
community and the possible dispute resolution tools.

16	 In summary, over time the Wikipedia project has de-
veloped its own rules of conduct and effective ways 
to administer them.24 The dispute resolution system 
brings in a mechanism to review conflicts by means 
of the self-generated principles and policies. Norm 
production thereby becomes self-reflective.

C. The amendment of access 
rules in MMC networks

17	 A third category of rules comes into play when need 
for change of access rules occurs. Drawing on Hart’s 
distinction between primary and secondary rules, IP 
access rules are clearly an instance of primary rules 
since users “are required to do or abstain from cer-
tain actions.” Secondary rules instead are rules that 
“introduce new rules of the primary type, extinguish 
or modify old ones.”25 Now, amendment of policy 
rules is built around consensus. When it comes to 
establishing policy rules, consented practices play 
a major role. Building consensus is also the proce-
dure by which policy rules are changed. However, 
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consensus cannot be referred to for the amendment 
of access rules. One difference comes to mind im-
mediately: a change of access rules does not just af-
fect internally generated normativity but extends 
to state-granted legal rights as well. In this respect, 
amendment seems to require individual manage-
ment of property rights. Thus, changing access rules 
in principal is channeled through contract. This may 
conflict with the needs of the collaborative project. 
Anyway, the set of amendment rules serving as sec-
ondary rules in the Hartian sense has to be differen-
tiated, depending on what type of primary rule the 
amendment rules are related to. A good case study 
is the Wikipedia GFDL-CC license transition.

I. Wikipedia GFDL-CC 
license transition

18	 With the rise of the open access movement came a 
variety of open license models (e.g., GFDL, CC-BY-
SA, Free Art license). The idea behind this variety 
was to tailor the license to perfectly serve the dif-
ferent needs of creators and projects. Although the 
core freedoms protected by these licenses are sim-
ilar, the licenses are incompatible with each other 
due to their respective copyleft. A work licensed 
under one free public license cannot be integrated 
with work licensed under a second free public li-
cense; the works cannot “interoperate.”26 In conse-
quence, the realm of free culture is being fractured. 
Since construction of commons by private ordering 
draws on the scheme of property rights, the com-
mons run the risk of being infected by the “tragedy 
of the anticommons.”

19	 Wikipedia especially was in danger of being caught 
in such a “license trap.” Whereas at the time of its 
launching GFDL was a reasonable option for open 
content licensing, in the meantime CC has evolved 
to become the de facto standard in this field. So the 
challenge was to make the millions of articles avail-
able on Wikipedia and Wikimedia’s other wikis com-
binable with the vast body of works outside Wikime-
dia that uses CC licenses.

20	 In late 2007, Wikimedia passed a resolution asking 
the Free Software Foundation (FSF) to update the 
GFDL to allow Wikipedia and similar Wikis using the 
GFDL to also use the CC-BY-SA license. On November 
3, 2008, FSF released a new version 1.3 of GFDL.27 The 
primary change is the addition of section 11 on “Re-
licensing”: “The operator of an MMC site may republish 
an MMC contained in the site under CC-BY-SA on the 
same site at any time before August 1, 2009, provided 
the MMC is eligible for relicensing.” This new pro-
vision allows content already released under GFDL 
to also be made available under the terms of CC-BY-
SA. Thus, a “dual licensing” model is implemented 
retroactively. Re-users are able to choose whether 

to reuse Wikipedia content under the GFDL license 
or the CC-BY-SA license. 

21	 According to the definitions in sec 11, an MMC is only 
eligible for relicensing if the GFDL-licensed work it 
contains was incorporated prior to November 1, 
2008. This constraint is not only necessary to protect 
the autonomy of site operators to decide whether to 
relicense or not. It also complies with the key con-
dition of the FSF to prevent GFDL-licensed software 
documentation from being re-licensed without the 
permission of the authors. The fear was that exter-
nally originated GFDL content would be bulk-im-
ported and bulk-relicensed.

22	 Though understandable, this eligibility provision 
splits up GFDL licensors in two groups: those who 
contributed to an MMC and those who did not 
(namely authors of software manuals as the origi-
nal audience of the GFDL), the latter keeping their 
autonomy to decide for dual licensing (“quod licet Jovi 
non licet bovi”). It also required an opaque maneu-
ver involving just the heads of FSF and Wikimedia 
Foundation, excluding discussion among the com-
munity: “While an earlier draft was published, the 
specifics of the migration process have been negoti-
ated privately in order not to allow for such system-
atic bulk-relicensing by interested third parties.”28 
Why did FSF cooperate at all? FSF was fully aware 
that something unusual was going on: “Normally, 
these sorts of licensing decisions can and should be 
handled by the copyright holder(s) of a particular 
work. However, because Wikipedia has many copy-
right holders, the project needed some alternative 
way to accomplish this, and we’ve worked with them 
to provide that.”29

23	 From the perspective of the individual contributor, 
the license migration procedure was highly medi-
ated: through the new release of GFDL, the one orga-
nization (FSF) afforded another organization (WMF) 
the right to relicense all the user-generated con-
tent on Wikipedia, affecting the rights of innumer-
ous contributors. To be crystal clear on what sec 11 
means: “Relicensing can only be done by the operator 
of such a website, not by any other party.”30

24	 The way the community was brought back in was in 
the form of a referendum among the users with the 
help of which WMF intended to get legitimation for 
the change:31

25	 “It is expected that we will launch a community-
wide referendum on this proposal, where a majority 
will constitute sufficient support for relicensing.”32

26	 Indeed, a Wikimedia-wide vote was conducted be-
tween April 12 and May 3, 2009. The poll was open 
to any registered user of a WMF project with at least 
25 edits in the past. From a total of 17,462 votes cast, 
75% were in favor of the change. Yet the final and 
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legally relevant decision was reserved for the WMF 
Board of Trustees: on May 21, 2009 it passed the “Li-
censing update approval resolution” by which it ex-
ercised its option under the new GFDL.33

27	 Besides the fact that the whole migration pro-
cess was dominated by organizational actors (FSF 
and WMF), what seems confusing is that the pro-
cedure for changing policy rules was also applied 
to the issue of license migration. Or, put more pre-
cisely, amendment rules on policy rules were con-
flated with amendment rules on access rules. From 
the perspective of the distinctive concept of the net-
work (as opposed to markets as well as to firms), this 
may seem awkward because it has to be considered 
that networks generally do not constitute bodies of 
collective action but just emerge from interaction 
of autonomous individuals. However, the pressure 
to collectivize the management of individual rights 
in the Wikipedia network may indicate the need to 
distinguish between different types of networks de-
pending on the grade of collective elements (but still 
outside the framework of corporate law). The rea-
son for a tendency to collectivization in Wikipedia 
seems to be rooted in the importance of commonly 
built knowledge goods.

II. The idea of a fiduciary 
for the commons

28	 There is an obvious tension between the individual-
istic baseline of a network of users and the necessity 
of creating and protecting the commons that nour-
ish the project. The reason is rooted in the peculiar 
kind of reciprocity the users must obey when they 
engage in the project. The individual user contrib-
utes without having the guarantee that others re-
ciprocate. There is no obligation of reciprocity. Unlike 
in a partnership that is constituted by multilateral 
contracts, in a network there is no explicit and en-
forceable obligation to promote a common purpose. 
This puzzles not just the law but also economic the-
ory.34 Some contend that participants benefit from 
“indirect appropriation.”35 In contrast, those who as-
sume (under a Humean approach) that other-regard-
ing preferences are fully capable of directly motivat-
ing people regard the existence of peer production 
rather as the result of a convention.36 But neither 
point of view dispenses with answering the question 
of who is taking care of the commons in a network.

29	 In the beginning, it might be unavoidable – and 
even appreciated – that a single person takes ini-
tiative. Most likely nobody would have negotiated 
the terms of the GPL. It was the quirky idea of Rich-
ard Stallman: a true act of foundational sovereignty 
that was explicitly aimed at creating the conditions 
for a knowledge commons. But how are the com-
mons being protected over the course of time? How 

is the entirety of project-related licenses adapted to 
a changing environment? Who can handle the issue 
of standardization in independent licenses?

30	 The problem is that trans-individual effects have to 
be addressed directly. Usually, emergent social ef-
fects are not lobbied for.37 This also holds true for 
licenses since these effects are not mirrored in the 
individual interests of the licensor. Here a new idea 
comes into play: the idea of a steward or “fiduciary 
for the commons” who acts as a proxy for the pub-
lic. The GNU-GPL was created on behalf of the in-
numerable contributors to an open software proj-
ect (and ultimately on behalf of the project itself!). 
This is underlined by the fact that the GNU-GPL is 
program-independent. Similarly, Wikipedia’s insti-
tutional and technological infrastructure was set up 
by Jimmy Wales & Co. on behalf of the public. In 
both examples the function of stewardship moved 
from a charismatic individual to a foundation and 
was thereby perpetuated.

31	 In the case of GNU-GPL, the FSF explicitly acts as a li-
cense steward (see § 9(1) GPLv2). The process of de-
veloping version GPLv3 shows how serious it takes 
this role. Before the new version was released in June 
2009, the FSF held a public consultation in the course 
of which four drafts were published and discussed.38 
Developers have free choice to relicense their pro-
grams under the new version. If they do, users will 
only be authorized to use the software under the 
conditions of version 3 since its copyleft-character 
makes it incompatible with version 2. If they do not 
upgrade, the rights of the user depend on the word-
ing of the license notice. When it contains the “any 
later version” clause, the user is left the option of fol-
lowing the terms and conditions of either version 2 
or 3 (§ 9(2)GPLv2, assuming that the new version is 
“similar in spirit”). When a program lacks this “in-
direct pointer” – as does the Linux kernel – the user 
has no choice but to conform to the terms of version 
2. Relicensing Linux under GPLv3 would require per-
mission from all the contributors involved – with 
hundreds of authors, each being a copyright holder, 
this will be highly unlikely to be achieved even if the 
protagonists decide to do so.

32	 In order to avoid this stultifying effect for existing 
projects, the FSF requires each author of code incor-
porated in FSF’s own projects to assign the copyright 
to FSF so that relicensing can be done by FSF alone. 
Like the “any later version” license notice, the re-
quest for assigning distributed rights to one desig-
nated copyright holder is a legal instrument that al-
lows projects (!) to adjust their copyrights to future 
needs. Apart from the problem of migrating a project 
to another license, copyright assignment to one cen-
tral actor makes possible the enforcement of copy-
rights in a collaborative work with multiple authors, 
and it also helps to register copyrights in jurisdic-
tions where required.39 In contrast to non-FSF proj-
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ects where FSF functions as a simple license steward, 
in its own projects the FSF assumes the position of 
a license fiduciary.

33	 In the same vein but in a more generic approach, 
the FSFE developed a Fiduciary License Agreement 
(FLA).40 As the FLA is designed to cover multiple ju-
risdictions under a single agreement, it lays down 
that the developer grants an exclusive license on 
his work in countries where an assignment of copy-
right is not possible due to the droit d’auteur tradi-
tion. With this model agreement, developers of FOSS 
projects can assign their rights to any single per-
son or organization as fiduciary that returns a broad 
nonexclusive license to the developer.41

34	 Indeed, not just independent foundations but also 
major open source companies demand such assign-
ments. Here the problem of copyright fragmenta-
tion in a distributed developer network is aggravated 
because exploitation of code by means of dual li-
censing requires bundling of copyrights in a single 
authority that can dispose of the program as a com-
plex whole. The downside of such copyright assign-
ment to a commercial entity is the introduction of 
an asymmetry in the relationship between the com-
pany holding the copyright and all other parties that 
conflicts with the credo of FOSS to guarantee equal 
participation among users.42 

35	 How did these instruments for overcoming the 
collective action problems in multiauthor collab-
orations work in the case of Wikipedia’s license 
migration?

III. Wikipedia: Amending public 
licenses in MMC networks

36	 As already mentioned, changing the access rules for 
a collaborative work generally implies the permis-
sion of each and every single author. In this respect, 
instruments of collective decision-making such as 
a vote among contributors cannot have any legiti-
matory function.43 Even if there had been a higher 
rate of participation in the vote on the transition, 
myriad Wikipedia authors did not explicitly approve 
the relicensing of their contribution under different 
conditions. Also, the Wikipedia authors did not as-
sign their copyrights to WMF nor did they provide 
a broad exclusive license that would have allowed 
WMF to relicense all the articles. By submitting text 
directly to Wikipedia, the author grants a non-exclu-
sive license for reuse to the public. Thus, WMF, like 
the rest of the world, only would have been able to 
exert the rights of a non-exclusive license, but these 
rights do not cover the right to republish the con-
tent under a different license. Generally, only the 
copyright holder is entitled to do so. In short, Wiki-

pedia’s licensing policy did not apply an explicit fi-
duciary model.

1. License revision clauses

37	 So the only way individual authorization may have 
been obtained is through the GFDL. This would re-
quire that FSF acted within the limits of both the 
“any later version” clause in § 10 GFDLv1.2 and na-
tional copyright law when it added the relicensing 
clause in § 11 GFDLv1.3 which conveys on the oper-
ator of an MMC site the right to republish GFDLed 
content under a CC license as well. The assumption 
was twofold: first, that moving to version 1.3 of the 
license was allowed under the “or any later version” 
terms, and second that relicensing to CC-BY-SA was 
allowed by GFDL 1.3.

38	 The centerpiece of this strategy is the “future re-
vision” clause in § 10 that reserves FSF the right to 
publish new versions of the GFDL. A new release af-
fects the legal position of a copyright holder because 
§ 10(2) grants the user the option to follow the terms 
of either the new or the preceding license version – 
irrespective of whether open licenses are construed 
as contractual licenses (e.g., under German law) or as 
bare licenses (under U.S. law).44 Thus, by submitting 
a text to Wikipedia, an author has agreed in advance 
to multi-license his work under the present and the 
subsequent versions of the GFDL. Although the re-
licensing constructively does not take place before 
the moment the user decides to use the work accord-
ing to the new terms, it actually occurs at the time 
the FSF publishes a new license version. Although it 
seems quite unusual that the licensee is granted the 
right to change the conditions of the license based on 
the “proposal” of a third person (FSF), this is noth-
ing unknown to the law45 since – and to the extent 
that – the third person was authorized by the licen-
sor to make binding decisions on the content of the 
new license.46

39	 With regard to the range of authorization, two as-
pects in § 11 GFDLv1.3 seem problematic: (1) FSF del-
egates its authority to make changes of the license 
terms effective to another entity. (2) By making con-
tent accessible under a CC license as well, the new li-
cense terms differ significantly from the GFDLv1.2; 
in fact, the very idea of the GFDL revision was to fa-
cilitate the migration to a new type of license.

40	 First, for the sake of foreseeability, the license agree-
ment generally has to fix a specific license steward 
whose identity is determined or is at least determin-
able. But as long as the FSF itself determines the de-
tails of relicensing – as was done in § 11 GFDLv1.347 – 
the sub-delegation of the right to put into force new 
license terms to MMC site operators appears just as 
a part of the implementation procedure.
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41	 The harder question is whether the changes in 
GFDLv1.3 are covered by the revision clause of § 10 
GFDLv1.2 – ultimately, whether the CC-BY-SA 3.0 li-
cense qualifies as a “revised version” of the GFDL. § 
10(1) GFDLv1.2 requires that new versions have to be 
“similar in spirit.” This abstract wording is boon and 
bane. On the one side it may be argued that inserting 
§ 11 acted as a bridge of legitimation. For a signifi-
cant group of GFDL licensors (i.e., the Wikipedia con-
tributors), the irrevocable publishing of material un-
der GFDLv1.2 no longer assured “effective freedom” 
in creatively using their documents (cf. the pream-
ble of the GFDL) but amounted to a “license lock in” 
that had the potential of impeding productive use of 
the text. In this perspective, amending GFDLv1.2 by 
adding § 11 may indeed have saved the spirit of the 
former version. It restores effective freedom of use 
for the “locked” material by opening up the door to 
another open content license that also has a copyleft 
as its core characteristic (due to the “share alike” re-
quirement). It is thereby ensured that any modifica-
tions also remain publicly usable. To any later actual 
re-licensing of GFDLed material (as carried out by the 
site operator) then applies a slightly different test as 
the “similar in spirit” clause in GFDLv1.3 would have 
to be construed in the light of § 11.

42	 On the other hand, the broad and open wording is at 
odds with carefully drafting and interpreting limi-
tations of scope in licenses that must be in line with 
copyright.48 The licensor must be in the position to 
recognize in advance which future use his work will 
be subject to.49 At issue here are the limits of prior 
consent. Where are the limits of valid authorization? 
The debate on GPLv3 showed quite plainly that even 
similarity of spirit in one and the same license family 
can be a matter in question. The less obvious point 
is that dual-licensing is in the “spirit” of the original 
GFDL where the license added is crafted by a com-
pletely different organization (CC). Which way out?

43	 There seem to be two alternative legal construc-
tions to overcome the uncertainty of individual au-
thorization: first, an interpretation of license/con-
tract that imposes elements of objective intention 
on the license (or contract); second, a collectiviza-
tion of property rights that subjects the individual 
position to the authority of the group (such as in 
partnerships).

2. Objective interpretation of license

44	 By submitting text to Wikipedia, authors agree not 
just to their text being licensed to the public under 
GFDL and/or CC license but also accept everything 
else in Wikipedia’s terms of use that are – unlike the 
policies and guidelines – not subject to modification 
by the community. These terms require an author 
to grant “broad permissions” to the general pub-
lic when contributing to “Wikimedia projects,” the 

common commitment of which is to promote the 
idea to “freely share in the sum of all knowledge.” 
Thereby the contributor should be aware of the fact 
that his work is part of and integrated into collab-
orative projects that are run by WMF (sic!) and that 
are set up to promote a specific goal (equal partic-
ipation in knowledge society) with specific instru-
ments (open access). This requires the author to ac-
knowledge peculiar access rules that depart in some 
respects from the norms of copyright. In addition to 
explicitly accepting an open license model, for in-
stance, each text is subject to editing without con-
sent of the author.

45	 Following the same rationale, interpretation of the 
terms of use may also presume implied terms that 
supplement the agreement in the interest of mak-
ing the objective of the Wikipedia project effective. 
Thus, the fact that the terms of use did not explic-
itly provide for the possibility of linking Wikipe-
dia contributions to free content outside Wikipe-
dia is the very reason to fill in the gap. Relicensing 
in order to achieve license compatibility with other 
open content is essential for expanding access to 
free knowledge. So the legal requirements for valid 
prior consent have to be determined in light of the 
fact that the author knew at the time of submission 
that he placed his work in the context of a collab-
orative project with a peculiar objective having its 
own inner logic.

46	 This approach gets support from a view that recon-
structs franchising and just-in-time networks in legal 
terms as “connected contracts.” These business net-
works pursue common projects, making use of coop-
eration between autonomous firms. As was shown, 
specific network effects – that is, not when network-
ing seeks to profit from simple scale or collectiv-
ization advantages, but rather when added value is 
sought by means of the facilitation of multilateral 
communicative connections between network mem-
bers (information, cooperation, exchange) – can only 
be achieved when the stipulations of each bilateral 
contract are dedicated to the securing of desired net-
work effects.50 This results in a tangible reduction 
in private law autonomy within individual bilateral 
contracts. Various social coordination mechanisms 
of an extra-contractual nature (e.g., mutual obser-
vation, anticipatory adaptation, cooperation, trust, 
self-obligation, trustworthiness, negotiations, en-
during relations) give form to the overall network 
order, leaving their indelible mark on each bilateral 
contractual relationship.51 Connecting contracts in 
networks means that autonomous bilateral legal re-
lationships are superimposed by emergent sponta-
neous orders, the peculiarities of which the law pro-
tects through heteronomous obligations – ultimately 
to be spelled out by the judge when he has to inter-
pret the contracts.52
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47	 If the GFDL is classified as a contractual agreement 
between author and user (such as under German 
copyright law), these insights can be transferred to 
Wikipedia’s license regime. The online encyclope-
dia then appears as based on myriad connected con-
tracts, each providing access to specific but linked 
text fragments. In order to unleash and protect the 
synergies of cooperation among contributors, legal 
interpretation of the license terms may assume an 
obligation of the licensor to agree to a relicensing 
that achieves interoperability with other free con-
tent and thus promotes the semantic value of the ar-
ticle network. At least, the law could protect the net-
work synergies by assuming that the licensor would 
act in breach of good faith when he refuses permis-
sion for relicensing.

48	 Notwithstanding such legal strategies to justify a 
compelling relicensing, the idea might be contem-
plated whether it would have been preferable to in-
clude an “opt-out” provision in the relicensing clause 
of the new GFDL. Such an option was indeed applied 
in the case of relicensing images contained in Wiki-
pedia.53 Here, a license migration template system 
was created and embedded at the end of each GFDL 
tag so that all existing GFDL images could be sorted 
both by bots and by humans to filter the ones eligible 
for relicensing. Additionally, copyright holders were 
explicitly encouraged to dual license their content 
on their own initiative, either by adding a {{cc-by-
sa-3.0}} tag to the image description and changing 
the GFDL tag to {{gfdl|migration=redundant}} 
or by replacing the existing GFDL tag with 
{{gfdl|migration=relicense}} which automat-
ically appended a CC-BY-SA tag after the GFDL tag. 
Presumably, WMF chose this way because images are 
not collaborative content but distinct stand-alone 
works. They lack the peculiarities of continuous edit-
ing and successive “re-creation” by the community. 
For exactly these reasons the opt-out strategy could 
not be applied to the articles in Wikipedia. They are 
of a highly collaborative nature and are the products 
of emergent networking synergies in the strict sense. 
Even if the gaps caused by the exercise of opt-out 
rights could have been filled by other contributors 
in the course of time, an opt-out strategy would have 
been incompatible with any approach that focuses 
on the protection of the productivity of the network.

3. Collectivization of property rights

49	 A second approach could question the premise of in-
dividual property rights in the text corpus of Wikipe-
dia. At least each “article” could be viewed as a col-
laborative effort. This would not necessarily deny 
the existence of individual rights to a text fragment, 
and especially the moral rights of an author would 
remain unaffected. But it would assume second order 
“group rights” attached to the articles as instances 
of collective creativity. Such a construction would 

replicate at the level of the encyclopedia as a linked 
network of articles. The main idea of this approach, 
therefore, would be to fill in the governance gap of 
relicensing uncertainty in the network by simply 
substituting individual for collective authority.

50	 As a starting point, it has to be noted that copy-
right law is ill-adjusted to cooperation among large 
groups of dispersed creators. This holds true for all 
national legal systems as they are historically orga-
nized around the idea of a single centralized cre-
ative entity (a single person or a single corpora-
tion). The phenomenon of multiple authors is only 
grasped through the idea of a joint plan: where the 
work cannot be attributed to a single person, the law 
makes recourse to a single plan. At the end, the law 
is unable to consider the idea of distributed knowl-
edge. The difficulties of grasping Wikipedia’s col-
laborative creativity under German copyright law 
are symptomatic. The main provision for coopera-
tive creation is sec. 8 UrhG that requires creators to 
pursue a joint project leading to a coherent work. 
This does not preclude collaborations that are cre-
ated successively. But in such cases, each partici-
pant has to contribute according to a shared master 
plan.54 The individual contribution must be subject 
to some sort of collective intentionality. This usually 
results in a unitary product that can be exploited as 
a whole. If these conditions are met, then joint own-
ership among the authors comes into existence by 
operation of law. In consequence, the authority to 
dispose of the work is assigned to the collective of 
contributors.

51	 But the logic of Wikipedia’s evolution is different. 
In a distributed network, there is no master plan 
directing the individual actions. The bulk of copy-
rightable content in Wikipedia consists of many 
original article entries written by a single author 
according to his personal idea and innumerous de-
rivative works of the original contributions. Wikipe-
dians contribute their pieces voluntarily, whenever 
and to whatever they personally deem appropriate. 
Even by considering that the legal prerequisites for 
joint ownership in copyright are less demanding 
than the criteria for regular joint ownership based 
on private partnership under the German Civil Code 
(where the partners must incur legal obligations to 
promote the shared objective), Wikipedia authors 
hardly qualify for joint ownership in the sense of 
sec. 8 UrhG without overstretching the idea of col-
lective intentionality.

52	 And even if they did qualify, what would be the con-
sequence with regard to the problem of decision au-
thority? The governance regime of joint ownership 
in copyright is very rigid. The decision to publish 
the collaborative work under a new license would 
require permission of all of the co-creators. In order 
to avoid this cumbersome and costly procedure, col-
laborators quite often set up a private partnership 
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and stipulate that a majority decision is sufficient.55 
Such contractually implemented governance pro-
cedures – that would be applicable to a relicensing 
decision – are absent in the case of Wikipedia. Here, 
unanimity would be required. So the idea to fill in the 
governance gap in MMC networks by having a look 
at statutory provisions for joint ownership does not 
solve the problem. The default rules for joint own-
ership in copyright law – even if applicable – redi-
rect to the default rules for general partnerships in 
private law. A fruitful application of the legal notion 
of partnership would require an explicit multilateral 
contracting for majority rules. But this just did not 
happen in the case of Wikipedia.

53	 Interestingly, if we stay with the default rules for 
copyright collaboration and partnership, we are re-
ferred back to a well-known principle: according to 
sec. 8(2) UrhG, a co-author may not refuse his per-
mission for republishing the work contrary to good 
faith. The reasons to assume a breach of good faith 
will be pretty much the same as in contract law: the 
decision to withhold relicense permission amounts 
to a frustration of the project’s objective.

54	 Finally, qualification of Wikipedia articles as “linked 
works” in the sense of sec. 8 UrhG also hardly seems 
possible. It is not only arguable whether the contri-
butions could be exploited separately as required by 
this provision. First of all, a legally relevant linking 
only becomes effective when the contributors con-
clude a partnership in the sense of sec. 705 German 
Civil Code. Again, the copyright provision requires 
a preceding act of collectivization that cannot be as-
sumed in the case of Wikipedia authors.

55	 Dismissal of all possibilities to deduce a group right 
from copyright law does not mean that there is no 
legally relevant proximity between the right hold-
ers in Wikipedia articles. An example in which a le-
gal system assumes obligations between indepen-
dent holders of property rights is the German law 
on condominium, i.e., on separate ownership of in-
dividual apartments in a multiple-unit building. Ac-
cording to the German Federal Supreme Court, the 
legal relationship among the owners is to be qual-
ified as a community sui generis.56 The provisions 
in the German Condominium Act spell out the legal 
consequences of such a special relationship and im-
pose obligations on the personal property of each 
homeowner with the aim to guarantee an orderly co-
habitation of the multitude of owners in one and the 
same building and to preserve the necessary com-
mon facilities (esp. sec. 13-15 GCA). In contrast to 
copyright law, the collective binding of individual 
property rights under condominium law does not 
build on any collective intention of owners to pursue 
a shared plan, nor does it require a preceding agree-
ment to exploit their rights collectively; the multi-
tude of owners are regarded as a community simply 
by operation of law in order to facilitate inner affairs 

of a group in which the individual member is actually 
dependent upon the rest and vice versa (e.g., for do-
mestic peace). In the first instance, the obligations 
stated are not about taking into account the legally 
protected interest of other individuals, but to protect 
the integrity of one and the same space of interac-
tion that is inhabited by all of the owners. Similarly, 
the authors of Wikipedia “inhabit” a common space 
of shared knowledge. Legal recognition of the “con-
nectedness” of contributions then also would take 
place by assuming a special relationship (“rechtliche 
Sonderverbindung”) that imposes restrictions on the 
individual right holders in order to protect and even 
to promote the integrity of the emergent network 
products. Obviously, this comparative reconstruc-
tion of Wikipedia resembles much more the indi-
vidualistic baseline known from the approach men-
tioned of seeing networks as connected contracts. 
Instead of drawing on any initial form of collectiv-
ization, it rather starts from the individual positions 
and then tries to legally recognize the emergence 
of the network by making recourse to the idea of 
sources for obligations whose legal nature is some-
where in between contract and tort.

56	 In conclusion, at least in their present form, individ-
ual as well as collective legal concepts have difficul-
ties grasping the special needs of open MMC proj-
ects to review their license regimes. Therefore, the 
network type of cooperation must receive adequate 
legal recognition. Anyway, it is worth noting that 
under both approaches a similar rationale seems to 
decide on the legitimacy of a relicensing. 

D. Legal governance of 
MMC networks

57	 In order to find the basic elements a governance re-
gime for MMC networks such as Wikipedia should 
consist of, two aspects have to be combined: one 
is about a representative for the network’s access 
rules, the other is about the principles this repre-
sentative shall observe.

58	 The main difference between a contractual and a 
group-right model pertains to the structure of deci-
sion-making. The authority to dispose of the access 
rules for the use of content relocates from the indi-
vidual to the community. But to make collectiviza-
tion operable, some form of representation of the 
group is necessary (even a majority rule is a form of 
representing the decision of “the group”). The prob-
lem of individual authorization then shifts to the 
issue of representation. As some propose, “rough 
and ready representation”57 may be sufficient in a 
highly dispersed group of creators. So if the Wikipe-
dia network of articles is reconstructed as consisting 
of group rights, the vote conducted on the relicens-
ing question may have provided the required “rough 
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and ready” consensus of the group. WMF then just 
acted as a manager for the vast group of Wikipedia 
authors who were represented by those users par-
ticipating in the vote.58

59	 If we come around the other way, from the individ-
ual perspective, we touch on the limits of prior con-
sent. The problem here consists in the actualization 
of will against changed conditions. Again, the issue 
appears as one of representation. Does the shift to 
a dual licensing represent the “old will” of the li-
censor? The discussion of license and contract law 
demonstrated that any intent of the individual li-
censor has to give way to substantial objectiviza-
tion, either in the form of extensive interpretation 
of the license, the assumption of implied terms, or 
heteronomous networking obligations. In fact, the 
only way for the individual to influence the modifi-
cation of the license conditions substantively – in the 
sense of Hirschman’s “voice” – is to exert influence 
on the license steward who is exclusively authorized 
to change the standard terms. Standardization is ex-
actly the price to be paid by an alternative to copy-
right that is itself based on property rights.59 In the 
words of economic thought, the sovereignty of own-
ers is traded for the reduction of transaction costs.

60	 Indeed, both veins of analysis lead to the idea of a 
representative who takes care of the project’s ac-
cess rules. At first glance, it may be intuitive to vest 
this responsibility in the group of contributors. How-
ever, the model of collective decision-making seems 
less convincing when the group of right holders is 
highly fluctuating and standards for a “rough and 
ready representation” seem difficult to determine 
if not arbitrary. Authors whose rights are affected 
may have contributed just once and a long time ago 
so that overall participation in a vote is likely to be 
very low. Most importantly, the copyright a con-
tributor does acquire is not for private exploitation. 
From the outset, an MMC author’s copyright in a de-
rivative work is “levied” through the copyleft for 
the sake of public use and common knowledge. The 
(public) license the copyright is subject to does not 
seek to protect individual profit originating from 
direct reciprocity but rather a kind of “diffuse reci-
procity”60 that can be regarded as characteristic for 
interaction in networks. This public dimension of 
the rights involved can be better accommodated by 
the bilateral approach because it counsels for a tri-
angulation of the issue of representation. Consid-
ering that the terms of the license constitute the 
commons nature of the published work focus shifts 
automatically to the steward of the license model 
applied. He could be directly bound to serve the in-
terest of the commons, much the same as manag-
ers are legally committed to act in the interest of 
the company that can be distinguished from and is 
emergent to the interests of individual sharehold-
ers. Even where no formal fiduciary agreement ex-
ists (such as in the non-FSF projects) the simple li-

cense steward may be under a fiduciary duty. The 
true principal of this fiduciary relation would be the 
commons itself. In the case of GFDL, this approach 
even gets some support from the wording of the li-
cense text in which the FSF commits itself to issue 
only new versions that are “similar in spirit”, focus-
ing the required loyalty to the idea of effective free-
dom to use the published work.

61	 The license steward’s subjection to obligations may 
be justified by considering that hosting a public li-
cense is a public function. After the author has pub-
lished his work irrevocably under the terms of a pub-
lic license, the issuer of the license terms is the only 
one who is both legally entitled and in the factual po-
sition to change the license conditions. The license 
steward is the only authority who has access to the 
perpetual publicness of the license. He can dispose of 
the freedoms the contributors contracted for in the 
project. Having the authority to change the license 
means being able to govern the structure of inter-
action among the project’s participants. Absence of 
temporal limitations in private acts is hardly known 
in private law (except for the law of foundations). 
Private law usually presupposes limited periods of 
validity of contracts or of the bindingness of public 
offers. The problems arising from public licensing 
are grounded in the enterprise of re-constructing a 
public domain with the help of private law forms. It is 
crucial for the law to recognize this and to respon-
sibly handle the public function of the license used.

62	 In private law, the problems de facto standards raise 
may come closest to the challenges of public license 
models. Under certain conditions, competition law 
will apply the essential facilities doctrine with re-
spect to the relevant product market, the access to 
which is controlled by the holder of the de facto stan-
dard. Competition law then may constrain the free-
dom of the right holder to refuse access and may 
even impose positive obligations to cooperate on 
him which normally would require a contract. Simi-
larly, even though contractual relations between the 
simple license steward and the project participants 
are missing, the license steward may be subject to 
duties that arise from his actual power to influence 
the behavior of the users. It becomes manifest that 
issuing a public license is equivalent to standard set-
ting. Maintaining a public license (which constitutes 
a public good) is a public function. As indicated, this 
public function should be acknowledged through a 
fiduciary relation the license steward is subject to.

63	 In such a fiduciary model attention of the law con-
sequently should shift to the question what loyalty 
to the “interest of the commons” requires. First, it 
seems reasonable to call for a good “corporate gov-
ernance” of the license steward. Entities acting as 
a license steward should provide strong and sta-
ble governance structures that include the major 
players and that avoid the possibility of disruptive 
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change.61 From this perspective, independent foun-
dations seem preferable. Other than commercial en-
tities that act as license stewards (such as the major 
open source companies), foundations would have 
no incentive to implement an asymmetric licens-
ing model if copyright were assigned to them; they 
would not be tempted to use their position as the 
formal holder of copyright and market the software 
under a non-free license in order to achieve compet-
itive advantages. The problems can be found else-
where: sustainable funding will be crucial to pre-
serve the foundation’s independence. Also the 
governance structures of such a foundation have 
to be absolutely transparent and permeable for cri-
tique. Due to the public function of a license stew-
ard, it might be useful to define the criteria an en-
tity must meet in order to act as a license steward. A 
similar model already exists in the field of consumer 
protection law where directive 98/27/EC on injunc-
tions for the protection of consumers’ interests de-
fines a “qualified entity” that may bring actions for 
an injunction against infringements harmful to the 
collective interests of consumers. In summary, the 
problem of network governance partially transforms 
into the question of good organizational governance 
of the public license steward.

64	 Another main part of network governance in this 
sense is the compliance of the license steward 
with the rules of private law. When drafting the li-
cense text, the license steward must carefully con-
sider general principles such as transparency and 
certainty. In addition, the license steward shall be 
guided by those rules that apply to the relations be-
tween the users of the license. For instance, the FSF 
may indeed implement changes whose refusal by a 
licensor would appear against good faith. This focus 
on the legal relations of those whose rights are af-
fected by the public license – the decentralized net-
work relations – seems essential to the public func-
tion of the license steward. Through § 10 GFDL, the 
usage conditions for the work of the author are sub-
jected to a dynamic reference to the current ver-
sion of the license. If the license steward exceeds his 
power to release new versions because those ver-
sions are not “similar in spirit,” the new license ver-
sion is not authorized by the right holder and does 
not apply to the use of his work. In consequence, the 
user does not have permission to use the work ac-
cording to the new conditions. Litigation on this con-
flict would take place between the licensor and the 
user. For example, the right holder would bring ac-
tion of copyright infringement against the user, ar-
guing that the work was used in a way not covered 
by GFDLv1.2 but only by CC-BY-SA 3.0. The user, in 
contrast, would claim to be authorized by the new 
GFDLv1.3 as published by the license steward. If the 
user is defeated, the license steward is discredited. 
Even though he cannot be forced to exercise his dy-
namic power to change the license terms in a spe-
cific way, he would nevertheless run afoul of his pub-

lic self-commitment to stay within the limits of § 10 
GFDL. Yet it is up to the licensor and user to litigate 
on the exact limits of the revision clause. 

65	 In conclusion, legal governance of MMC networks 
is a complex task. Governance of decentralized net-
works translates into a composite of organizational 
and contractual elements. The entity of the license 
steward represents a new actor at the transnational 
level that needs to be bound to principles of good 
organizational governance. However, the substan-
tial standards that guide the exercise of his public 
function to shepherd the public license issued are 
to be taken from private law. Here the principles of 
transnational private law deserve special attention. 
Legal governance of MMC networks meets the idea 
of transnational private law – which in turn should 
open up to the peculiarities of social interaction in 
networks. The production of global knowledge com-
mons is in need of a transnational law for networks.
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Abstract:  The European Commission recently 
published the first official draft of the Anti-Counter-
feiting Trade Agreement (ACTA). The article describes 
the institutional background of the negotiations on 
ACTA and its relationship to the existing legal frame-
work. The civil enforcement provisions and the Inter-
net chapter are compared with the international and 
European instruments in the field. For the most part, 
ACTA will not oblige EU member states to enact rules 

that go beyond the already established European 
standards. But stricter rules could be implemented 
regarding injunctions against non-infringing inter-
mediaries, strict liability rules for damages, and ex 
parte measures in preliminary proceedings. Accord-
ing to the published draft, the termination of user 
accounts in the case of repeated intellectual prop-
erty infringement will not be mandatory for member 
ACTA states.
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A. Introduction1

1	 On April 21, 2010, the European Commission and 
its international negotiation partners published 
the long-awaited first official draft of the Anti-
Counterfeiting Trade Agreement (ACTA-D).2 
Negotiations on this new plurilateral instrument on 
the enforcement of intellectual property rights had 
been held since 2007 without public release of any of 
the concrete provisions. This lack of transparency of 
deliberations was criticized by NGOs,3 the European 
Parliament,4 and others. Now, after nine rounds 
of negotiations, the speculation about ACTA and 
the diverse leaked documents5 available on the 
Internet have come to an end. Unsurprisingly, 
the released “Predecisional/Deliberative Draft” 
comprises different options for some of the most 
crucial aspects and myriad square brackets with 
drafting alternatives. Therefore the final text of 
the Agreement may deviate substantially from the 
draft just published. Nevertheless, the draft is the 
most important milestone so far in the creation of 

this new convention and deserves a more detailed 
analysis. 

2	 This article describes the institutional background 
of the negotiations on ACTA and its relationship to 
the existing legal framework (B.) and compares the 
civil enforcement provisions (C.) and the Internet 
chapter (D.) with the existing international and Eu-
ropean instruments in the field. The main results 
are summarized (E.). 

B. ACTA - A Treaty beyond 
WIPO and WTO

I. Institutional Setting of 
ACTA Negotiations

3	 The institutional setting of the ACTA negotiations 
puts a spotlight on the current state of affairs in in-

http://nbn-resolving.de/urn:nbn:de:0009-dppl-v3-en8
http://nbn-resolving.de/urn:nbn:de:0009-dppl-v3-en8
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ternational intellectual property policy. ACTA is nei-
ther negotiated under the auspices of WIPO nor in 
the framework of WTO but as a free-standing instru-
ment among the parties involved. It is not by coin-
cidence that the existing international institutions 
in the field are bypassed.

4	 The driving forces behind ACTA are the main indus-
try states, especially the U.S. and the EU.6 Since the 
conclusion of the TRIPS Agreement in 1994 and the 
WIPO Treaties in 1996, media industries have con-
stantly lobbied for a higher level of protection of in-
tellectual property on an international scale. These 
attempts have not been successful in the framework 
of WIPO and WTO because of the opposing inter-
ests of the less developed countries and user groups 
represented by NGOs.7 Countries with only minor 
creative and engineering industries have no inter-
est in a higher level of protection for intellectual 
property. They are primarily seeking better access 
to protected contents, technologies, and other sub-
ject matters through fair use exceptions, compulsory 
license schemes, etc. These countervailing interests 
have blocked negotiations within WIPO and WTO 
since the late 1990s when many developing coun-
tries entered the underlying treaties. ACTA negotia-
tions are a symptom of this crisis. Instead of answer-
ing the need for a fair balance of interests within the 
WIPO or WTO, industry states have started to con-
clude bilateral agreements aiming at a higher level 
of protection.8 A recent example is the free-trade 
agreement of 2007 between the U.S. and South Ko-
rea (“KORUS”) which includes a detailed chapter on 
the protection of intellectual property.9 With ACTA, 
this policy has now shifted from a bilateral to a pluri-
lateral approach. Although one may believe that the 
Agreement will be open for other states once it has 
been concluded,10 the less developed countries will 
have difficulties to organize their common interests 
when entering the ACTA system at a later stage by 
individual negotiations.11 

II. “TRIPS-Plus” Approach

5	 Aiming at a higher level of protection of intellec-
tual property, ACTA takes the existing international 
conventions in the field, especially the TRIPS Agree-
ment, as common ground and defines additional obli-
gations of its member states.12 This may be described 
as a “TRIPS-plus” approach, although the current 
draft does not explicitly create an obligation to com-
ply with the TRIPS standards.13 Many provisions of 
the draft use TRIPS provisions as a model. Other pro-
visions have used KORUS or the EU Enforcement Di-
rective 2004/4814 as a blueprint. In contrast to the 
older conventions in the field, especially the Paris 
and Berne Conventions, TRIPS, and the WIPO Trea-
ties of 1996, ACTA not only obliges its member states 
to protect the nationals of other member states as 

its own nationals and in accordance with the min-
imum rights defined in the convention; protection 
must also be granted by ACTA member states to their 
own nationals. As such, the agreement will be a real 
uniform law instrument aiming at the unification of 
the national legislation of its member states and go-
ing beyond the older national treatment approach.15 

III. Initial Provisions and the 
Primacy of Data Protection 

6	 The “TRIPS-plus” approach is already visible in 
Chapter One ACTA-D (“Initial Provisions and Defini-
tions”). Art. 1.2 para. 1 ACTA-D follows the model of 
Art. 1 para. 1 TRIPS. Art. 1.2 para. 2 ACTA-D is based 
on Art. 41 para. 5 TRIPS. In contrast to TRIPS, ACTA 
will not provide any rules concerning the availabil-
ity, scope, and maintenance of intellectual property 
rights (see Art. 1.3 ACTA-D). Instead, the Agreement 
will be a pure enforcement instrument, as is the EU 
Enforcement Directive 2004/48. 

7	 Art. 1.4 ACTA-D, which is still in square brackets and 
without a concrete wording, may at the end of ne-
gotiations provide a rule that gives precedence to 
the national rules on privacy and confidential in-
formation over ACTA. At this stage, one can only 
hope that the final text of the Agreement will con-
tain a clear description of this hierarchy. The pro-
vision could be drafted on the basis of Art. 8 para. 3 
lit. e) Enforcement Directive. Although it is true that 
the ECJ was not prepared in the Promusicae decision 
to give clear primacy to the protection of personal 
data when the interests of rightholders are at stake, 
it also became clear in the case that the problem was 
one of interpretation of the underlying data protec-
tion rules rather than one of interpretation of Art. 8 
para. 3 Enforcement Directive.16 However, the ACTA 
rule should be as concrete as possible. It may also be 
a sensible approach to supplement the general rule 
in Chapter One by more concrete provisions in the 
following chapters.17

C. Civil Enforcement Provisions

I. Injunctions

8	 After a short set of general provisions (“Art. 2.X: 
General Obligations with Respect to Enforcement”) 
which partly echo the respective rules of the TRIPS 
Agreement (Art. 41) and of the Enforcement Direc-
tive (Art. 3), the first civil remedy drafted in more 
detail concerns injunctions (“Art. 2.X: Injunctions”). 
Paragraph 1 of the injunction provision is modeled 
on Art. 44 para. 1 sentence 1 TRIPS. However, it is in-
teresting to note that the privilege in Art. 44 para. 1 
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sentence 2 TRIPS for infringers who acquire or or-
der goods prior to knowing or having reasonable 
grounds to know that dealing in such subject mat-
ter would entail an infringement has not been taken 
over in the ACTA-D.18 Defendants in such cases will 
have to rely on the general provisions on propor-
tionality in the ACTA-D. This specific problem high-
lights a general tendency of the draft: “TRIPS-plus” 
effects may not result only from the implementa-
tion of stronger remedies for rightholders but also 
from the erosion of defendants’ rights and privileges. 

9	 Para. 2 of the injunction provision in the ACTA-D 
contains an innovation for international intellec-
tual property law. According to the draft provision, 
injunctions may also be ordered against intermedi-
aries whose services are used by third parties to in-
fringe an intellectual property right. The provision 
follows the model of Art. 11 sentence 3 Enforcement 
Directive and Art. 8 para. 3 of the Information Soci-
ety Directive 2001/29.19 It will be of particular im-
portance for Internet service providers (ISPs) whose 
services are used for infringing activities on the In-
ternet, especially the services of access and host pro-
viders, social web platforms (“YouTube”), providers 
of online auctions (“eBay”), etc. The providers’ priv-
ileges under Art. 12-15 E-Commerce Directive do not 
preclude injunctive relief.20 One crucial question not 
yet settled and therefore put in square brackets is 
whether injunctions may only be ordered if the in-
termediary is infringing intellectual property rights 
or whether it may also be ordered against an inter-
mediary not engaged in infringing activities. The In-
formation Society Directive 2001/29, Recital 59, al-
lows explicitly for injunctions against non-infringing 
ISPs. It has been argued that for the sake of coher-
ence, this approach should also apply to Art. 11 sen-
tence 3 Enforcement Directive.21 ACTA would sup-
port this point of view if the square brackets were 
finally deleted. There are good arguments against 
such an approach: First, constraining a party privi-
leged by exceptions and limitations by an injunction 
undermines these exceptions and limitations signifi-
cantly; second, acting against such injunctions would 
lead to severe consequences for the non-infringing 
party, which raises the question of proportionality.22 

II. Damages

10	 A provision of main interest is Art. 2.2 ACTA-D on 
damages. Compared to Art. 45 TRIPS, the provision 
contains many more details and alternatives on how 
to calculate damages in case of intellectual property 
infringement. The many square brackets and op-
tions make visible that some of the core questions 
on damages are still controversial among the nego-
tiation parties. Art. 2.2 ACTA-D is structured in two 
tiers: ACTA member states are obliged under para. 1 
to allow for compensatory damages and for the re-

covery of the infringer’s profits. Para. 2 provides for 
additional methods of calculation of damages that 
are optional for the member states, especially “pre-
established damages” and “reasonable royalties.” 
Para. 3 provides for recovery of the infringer’s prof-
its in case of good faith infringement. Para. 5 is on 
legal expenses.    

1. Compensatory Damages 
and Recovery of Profits

11	 Art. 2.2. para. 1 lit. a) ACTA-D resembles Art. 45 para. 
1 TRIPS but sets the requirement of bad faith or neg-
ligence in square brackets (“who knowingly or with 
reasonable grounds to know”). From a European per-
spective, a strict liability regime would go beyond 
the standard of Art. 13 para. 1 Enforcement Direc-
tive and entail a change of the Directive which, un-
der the current regime, tolerates both strict liability 
regimes, e.g., France,23 and national regimes with a 
culpa requirement, e.g., Germany24 or the UK.25 The 
differences in practice are not far-reaching if pro-
fessionals specialized in the field are held liable. For 
specialized professionals, the duty of care with re-
gard to third-party intellectual property is very strict 
in jurisdictions with a culpa requirement.26 However, 
cases of good faith infringement do exist, especially 
in copyright law where private users may be the de-
fendants. In these cases, it makes sense to empower 
courts to define a lower duty of care and to exempt 
in appropriate cases private users from copyright li-
ability. The EU should therefore advocate to main-
tain the good faith exemption in international in-
tellectual property law. This also concerns Art. 2.2 
para. 3 ACTA-D. Recovery of the infringer’s profits 
or payment of pre-established damages in bona fide 
cases should be facultative as in Art. 13 para. 2 En-
forcement Directive. 

12	 The different methods of calculation of the right-
holder’s damages in Art. 2.2 para. 1 are for the most 
part copied from Art. 18.10 (5) KORUS with some 
smaller amendments in square brackets. Calculat-
ing the “damages adequate to compensate for the in-
jury the right holder has suffered” (i) is mostly bur-
densome if not impossible. The intellectual property 
right as such is typically not of less value after an in-
fringement has occurred.27 In addition, righthold-
ers often have difficulties to prove that a decrease 
of their revenues has been caused by the infringing 
activities of the defendant. Therefore, negative eco-
nomic consequences can be demonstrated in rare 
cases.28 Of higher interest, at least in appropriate 
cases, is the recovery of the infringer’s profits (ii), 
which from a doctrinal point of view is a mixture 
of two concepts. Although infringement is a spe-
cial kind of tort, the remedy has more resemblance 
to negotiorium gestio.29 But this mixture of concepts 
is already part of the acquis communautaire and by 
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no means revolutionary for European intellectual 
property law (see Art. 13 para. 1 lit. a) Enforcement 
Directive).30 

13	 Art. 2.2 para. 1 ACTA-D supplements the abstract 
measures for damages in lit. a) by a list of more con-
crete factors in lit. b). The list of factors may give rise 
to misconceptions. First, it is not clear whether the 
listed criteria may be used only for the calculation of 
compensatory damages (i) or whether they may also 
be used for the infringer’s profits (ii). Second, with 
regard to the “value of the infringed good or ser-
vice,” it should be emphasized that the infringement 
of intellectual property rights violates such rights 
and not specific goods or services of the rightholder. 
It may even be – and often is the case – that the right-
holder is not (yet) exploiting the intellectual prop-
erty. Third, with regard to the “retail price,” it is not 
clear whether the factor refers to the goods and ser-
vices of the rightholder or his licensees or whether 
it refers to the goods and services of the infringer. 

2. Other Measures for Damages

14	 What should be the damage measure if the right-
holder cannot prove any negative economic con-
sequences and the infringer has not made any sub-
stantial profits? Different jurisdictions provide 
different answers to this question. In some coun-
tries, “statutory damages” are available at the choice 
of the rightholder, e.g., § 504 lit. c) U.S. Copyright 
Act ($750  – $30,000 per work). Other jurisdictions, 
e.g., Germany,31 allow for the calculation of dam-
ages based on fictitious royalty fees. Art. 13 para. 1 
lit. b) Enforcement Directive has taken up the lat-
ter approach. 

15	 Art. 2.2 para. 2 ACTA-D provides both damage mea-
sures as alternatives but only for infringement cases 
concerning copyright, related rights and trade-
marks. In these cases, member states may either 
choose to establish a system of “pre-established 
damages” or provide for a “presumption for deter-
mining the amount of damages” based on a “rea-
sonable royalty.”32 This solution does not oblige any 
member state to adopt a system of statutory dam-
ages, nor does it oblige member states to introduce a 
royalty-based damage measure. But both approaches 
would be compatible with ACTA. However, under 
the current draft it is not clear whether member 
states “may” or “shall” make a choice between the 
alternatives listed in para. 2. If the final text were to 
use the “may,” member states could stick with the 
two damage measures listed in para. 1. If it were the 
“shall,” they would have to implement at least one 
of the options of para. 2. It is also unclear what kind 
of “additional damages” may be claimed under lit. 
c). Are punitive damages covered by this alterna-
tive? The coming negotiations will have to answer 
these questions. 

16	 Another issue that should be taken into account in 
Art. 2.2 is compensation in case of violation of moral 
rights. Under Art. 13 para. 1 of the Enforcement Di-
rective, the “moral prejudice caused to the right-
holder” is a mere factor that shall be taken into ac-
count in appropriate cases when calculating the 
damage under lit. a). This solution has been criti-
cized because it neglects the different nature of com-
pensation in the case of moral rights violations.33 The 
ACTA-D is even worse in this respect because it ig-
nores the issue of moral rights completely.34

3. Legal Expenses

17	 Art. 2.2 para. 5 ACTA-D provides a more detailed rule 
on the recovery of legal expenses than is provided in 
Art. 45 para. 2 TRIPS. The current draft contains two 
options that both follow the model of Art. 18.10 (7) 
KORUS. The first option could at the end contain a 
slight difference between court costs and attorney’s 
fees, whereas the second options applies the same 
test for both types of legal expenses. It will be inter-
esting to see to what extent the final text will imply 
any substantial “TRIPS-plus” elements. The many 
square brackets in the current draft do not yet al-
low a clear-cut answer. Obviously there seems to be 
consensus among the negotiating parties that the 
notion of “reasonable attorney’s fees” shall not pro-
vide a different standard than the notion of “appro-
priate attorney’s fees” as it is used in Art. 45 para. 2 
TRIPS.35 One “TRIPS-plus” element would be the ex-
plicit reference to court costs and fees that is missing 
in TRIPS.36 Another “TRIPS-plus” element would be 
the – still bracketed – reference to other expenses as 
provided for under the losing party’s domestic law, 
which is a rule of private international law. Under 
such a provision, a party could be obliged to recover 
legal expenses not provided for under the otherwise 
applicable law but under the law of its domicile. All 
in all, the added value to TRIPS is rather limited. 

III. Other Remedies 
(Corrective Measures)

18	 Art. 2.3 ACTA-D on “other remedies” encapsulates 
the current state of the art with regard to correc-
tive measures. If compared to Art. 46 TRIPS, the pro-
vision is not of an innovative character. Differences 
may be found only with regard to specific issues, in 
particular in Art. 2.3 para. 2 ACTA-D, which allows 
for the destruction of materials and implements, the 
predominant use of which has been in the manufac-
ture of infringing goods, whereas Art. 46 sentence 2 
TRIPS only allows for their disposal outside the chan-
nels of commerce. However, even this “TRIPS-plus” 
element is not new to the EU since it is already es-
tablished in Art. 10 para. 1 lit. c) Enforcement Direc-
tive.37 The same would hold true for the – still brack-
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eted –  recovery of costs of corrective measures in 
Art. 2.3 para. 3 ACTA-D, which is an almost identical 
copy of Art. 10 para. 2 Enforcement Directive. 

IV. Right of Information

19	 The right of information is essential for intellectual 
property litigation. The rightholder often needs in-
formation controlled by the infringer, e.g., for the 
effective closure of the channels of commerce with 
infringing goods or for the calculation of damages. 
Therefore, all recent instruments on the enforce-
ment of intellectual property rights contain provi-
sions on information related to the infringement 
(see Art. 47 TRIPS, Art. 8 Enforcement Directive, Art. 
18.10 (10) KORUS). Art. 2.4 ACTA-D follows the basic 
structure of Art. 18.10 (10) KORUS and supplements 
it with wording from Art. 8 Enforcement Directive. 
The result is a much more detailed rule than Art. 47 
TRIPS which, in contrast to TRIPS, obliges the mem-
ber states to implement such a remedy (“shall” in-
stead of “may”). Behind this background it should be 
endorsed that Art. 2.4 ACTA-D contains a preemption 
rule for the national regulations on the protection 
of confidential information, personal data, and on 
common law or statutory privileges, including the 
legal professional privilege. It is of particular interest 
that Art. 2.4 ACTA-D provides a right of information 
against the infringer but – different from Art. 8 En-
forcement Directive – not against third parties. Such 
a right against third parties is only granted against 
ISPs that may be forced to disclose the identity of 
their users according to Art. 2.18 para. 3ter ACTA-D.38 

V. Provisional Measures

20	 The proposed provision on provisional measures de-
serves special attention. Art. 2.5 ACTA-D is not in-
novative regarding the list of possible preliminary 
measures. The deviations from TRIPS are rather hid-
den in the eroded legal safeguards for the alleged in-
fringer with regard to ex parte measures. First, ac-
cording to Art. 50 para. 2 TRISP and Art. 9 para. 4 
Enforcement Directive, ex parte measures may only 
be issued under strict requirement (“where any de-
lay is likely to cause irreparable harm to the right-
holder”). Under Art. 2.5 para. 1 ACTA-D, it is much 
easier for the rightholder to request such measures 
since judicial authorities “shall” issue such mea-
sures “except in exceptional cases” without fur-
ther specific requirements, which amounts to a re-
versal of principle and exception. Second, Art. 50 
para. 4 TRIPS and Art. 9 para. 4 Enforcement Direc-
tive provide specific procedural means to guarantee 
the right of the defendant to be heard. In particu-
lar, the defendant must be notified without delay af-
ter the execution of the measure and must be given 
the right to review the measure. The ACTA-D lacks 

such remedies for the defendant. From a European 
perspective, these specific safeguards are concrete 
expressions of the right to be heard that is recog-
nized in Art. 6 ECHR, Art. 47 Charter of Fundamental 
Rights, and in ECJ case law as a “fundamental right 
deriving from the constitutional traditions common 
to the Member States.”39 As a fundamental right, the 
right to be heard is guaranteed by the ECJ even in 
the case of international law instruments which are 
binding for the EU and do not provide for sufficient 
safeguards.40 The EU should therefore take a clear 
stance in the coming ACTA negotiations for the im-
plementation of stricter legal standards regarding 
ex parte measures.41 They may be allowed only in ex-
ceptional cases and must provide legal safeguards for 
the right to be heard. 

D. Internet Chapter

21	 For weblogs and Internet news services, the focal 
point of interest in the last months regarding the 
secret ACTA negotiations was the so-called “Inter-
net chapter,” Art. 2.18 ACTA-D. 

I. Application of General 
Principles of Enforcement 
and Third-Party Liability

22	 Art. 2.18 para. 1-3 confirms that the general princi-
ples on civil and criminal enforcement of intellectual 
property are also applicable to infringements occur-
ring on the Internet. Member states must ensure that 
effective actions against infringements are available 
(para. 1), which adds little if anything to Art. 41 para. 
1 TRIPS. These measures, procedures, and remedies 
must be fair and proportionate (para. 2), which again 
is a reiteration of TRIPS, Art. 41 para. 2, but replaces 
the word “equitable” by “proportionate.” 

23	 In addition, member states shall provide for rem-
edies in the case of third-party liability (para. 3). 
Such a provision would be an innovation without a 
model in TRIPS, KORUS, or the Enforcement Direc-
tive.42 The persons and activities covered by such li-
ability are described in more detail in footnote 47 
ACTA-D. However, the current draft still contains 
many square brackets and unsettled questions. It will 
be interesting to see whether the negotiating parties 
will finally reach consensus about the requirements 
of the different cases. Drafting an internationally ac-
ceptable provision on third-party liability is an ambi-
tious project. Principles governing third-party liabil-
ity in general and secondary or contributory liability 
in intellectual property in particular are mostly not 
codified on the national level and often controver-
sial.43 Moreover, third-party liability raises complex 
follow-up questions, e.g., regarding the relationship 
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between the persons held liable.44 One should not ex-
pect ACTA to resolve all these questions. Most likely, 
the final text will contain a rather openly drafted and 
vague obligation of the member states to provide for 
any third-party liability rules without prescribing in 
detail the persons or activities covered or the exact 
scope of such liability.45

II. Exemption from Liability of ISPs

24	 The centerpiece of the ACTA Internet chapter is to 
be found in Art. 2.18 ACTA-D after the current para. 
3. The draft contains two options for a lit. a) regard-
ing exemption from liability of ISPs. According to the 
longer Option 1, the limitations of the scope of civil 
remedies against ISPs would only capture very spe-
cific cases because the three conditions listed in (i) to 
(iii) would have to be fulfilled cumulatively (“and”), 
which raises the question whether it is logically pos-
sible to meet all three conditions. One might ask, e.g., 
whether something may occur at the same time by 
“automatic technical process” and by “the actions of 
the provider’s users.” Option 2 would solve this prob-
lem by providing alternative cases in (i) to (iii) in-
stead of a cumulative test, which immediately brings 
up the question whether the list is complete. The ex-
emption should at least contain the limitations of 
Art. 12 to 15 of the E-Commerce Directive  2000/31.46 
In addition, search engines would be a possible can-
didate for an amendment or clarification.47 Different 
from Option 1, Option 2 would be a mandatory rule 
for member states, which is a rare species in inter-
national intellectual property law when it comes to 
exceptions and limitations.48 The choice of Option 2 
would demonstrate that states are willing to accept 
strong limitations and exceptions when powerful 
economic interests are at stake.

25	 The current draft continues with two options for a 
lit. b). The new provision would implement addi-
tional conditions for the limitation of liability of ISPs. 
Under Option 1, providers would be exempted from 
liability only if “adopting and reasonably imple-
menting a policy to address the unauthorized stor-
age or transmission of materials protected by copy-
right or related rights.” The older leaked working 
draft exemplified such a policy by a famous footnote 
that stated: “An example of such a policy is provid-
ing for the termination in appropriate circumstances 
of subscriptions and/or accounts (…) of repeated in-
fringers.”49 This concrete example for a “policy” in 
the sense of Option 1 has disappeared in the official 
draft. Therefore, it is rather unlikely that the final 
text of ACTA will contain an obligation of the mem-
ber states to implement a “three-strikes-out” rule 
following the model of § 512 (i)(1)(A) U.S. Copyright 
ACT, the French “Loi Hadopi,”50 or the UK “Digital 
Economy ACT.”51 Nevertheless, Option 1 would not 
prohibit such rules. According to Option 2, such rules 

would even be explicitly permitted without the ob-
ligation for ACTA member states to implement any 
further conditions for the limitation of liability of 
ISPs. In the last months, Internet activists have been 
successful in organizing strong opposition against 
these proposals. And indeed, access blockage of In-
ternet users enforced by private parties would be 
disproportionate and would also raise serious con-
cerns with regard to human rights, at least if the user 
cannot access the Internet with the help of another 
ISP. However, the argument can hardly be neglected 
that fully privileged ISPs do not have any incentive 
to prevent their users from infringing third-party 
intellectual property rights although they may be 
the cheapest cost avoider in many cases and as such 
a natural choice for a liability rule. One should bear 
in mind that the purpose of an ISP’s privileges is – 
in the language of ACTA – that liability should not 
“present a barrier to the economic growth of, and 
opportunities in, electronic commerce.” Therefore, 
the question is legitimate at what moment in time 
the law should recalibrate the balance of interests 
between rightholders on the one side and ISPs on 
the other side. In the currently driven heated de-
bate it cannot be expected that ACTA negotiations 
will come up with a new proposal that is acceptable 
for all interest groups. All in all, Option 1 without 
specific reference to access blockage seems to be the 
preferable solution. Such a rule would initiate a de-
bate on the European and on the national level over 
what kind of “policies” implemented by ISPs should 
be sufficient to meet the condition.  

26	 According to Art. 2.18 para. 3ter ACTA-D, ISPs may be 
forced to disclose the identity of their users if the 
rightholder gives “effective notification to an on-
line service provider of materials that they claim 
with valid reasons to be infringing their copyright 
or related rights.” In contrast to the Art. 8 Enforce-
ment Directive, the ACTA-D recognizes a right of in-
formation against third parties not on a general basis 
but only in the specific case of ISPs and their sub-
scribers. However, in the specific case of ISPs, the 
requirements under the ACTA-D could turn out to 
be less restrictive than under Art. 8 para. 1 Enforce-
ment Directive.  Para. 3ter clearly indicates that the 
rightholder may directly ask the ISP for the disclo-
sure of the user’s identity,52 whereas under the En-
forcement Directive it is controversial whether it is 
exclusively within a court procedure that a disclo-
sure may be ordered.53 Also, it should be considered 
whether a special provision on personal data and 
confidential information should be inserted in the 
context of Art. 2.18 para. 3ter ACTA-D following the 
wording of Art. 2.4 (“without prejudice…”). 
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III. Protection against Circumvention 
of Technological Measures

27	 Art. 2.18 para. 4 to para. 7 ACTA-D contains specific 
rules on the circumvention of technological mea-
sures and the protection of rights management in-
formation systems. The provisions contain “TRIPS-
plus” and “WIPO Treaties-plus” standards in the 
sense that they provide more detailed and elabo-
rate rules than Art. 11, 12 WCT and Art. 18, 19 WPPT 
on the circumvention of technological measures. 
The wording of the Art. 2.18 para. 4 to para. 7 ACTA-
D combines elements of Art. 18.4 (7) KORUS and of 
Art. 6 and 7 Information Society Directive 2001/29. 
From a European perspective, the obligation to im-
plement criminal sanctions against the circumven-
tion of DRM systems would go beyond the obliga-
tions under the Information Society Directive.54 The 
other elements of the provisions should not entail 
substantial changes to the acquis communautaire. In 
light of the general tendency of ACTA to fortify the 
protection of intellectual property, it is not surpris-
ing that the draft does not take a clear position re-
garding the relationship between technological mea-
sures and limitations and exceptions.55 Art. 2.18 para. 
5 ACTA-D leaves it up to the member states to im-
plement priority rules for limitations and exceptions 
or to refrain from any rules that would follow the 
model of Art. 6 para. 4 Information Society Directive. 
This fits the overall picture of the drafters’ biased ap-
proach: The rightholder’s interests are supported by 
a stronger protection for digital rights management 
systems while the users’ interests are neglected. 

E. Conclusion

28	 What should Europeans fear about the Anti-Coun-
terfeiting Trade Agreement? Surely some of the con-
crete proposals now published, but even more the 
general approach to international intellectual prop-
erty law behind the project. 

29	 Regarding the concrete provisions, ACTA will for the 
most part not implement standards that go beyond 
the already-established European rules on civil en-
forcement and the other issues discussed in this ar-
ticle. However, some specific provisions may imply 
stricter standards and are of concern. This would in 
particular be the case for the – still bracketed – pro-
visions on injunctions against non-infringing inter-
mediaries (Art. 2.X para. 2) and on strict liability for 
damages (Art. 2.2. para. 1 lit. a). Another point of 
serious concern is the proposed regime on ex parte 
measures in preliminary proceedings in Art. 2.5 para. 
1, which could be ordered much easier and without 
sufficient safeguards for the defendant’s right to be 
heard, at least after the execution of the measure. 
By contrast, the controversial issue of Internet ac-
cess blockage by ISPs may in the end not be as se-

vere as one would have expected after the vivid dis-
cussion of the last months. ACTA will probably allow 
national “three-strikes-out” regimes – which is un-
pleasant since it will lower the political costs for na-
tional legislators to implement them – but ACTA will 
not prescribe such rules. 

30	 More alarming than the details of the published draft 
are the general goals behind the document and the 
political strategy used to achieve these goals. ACTA 
has a clear bias toward the interests of copyright, 
trademark, and patent owners and is driven by the 
old belief that more and stronger protection of in-
tellectual property is better, irrespective of the le-
gitimate interests of users and developing countries. 
The draft is blind to the negative consequences of an 
ever-tightening intellectual property regime, espe-
cially for the visible decline in acceptance of copy-
right and patent law among users in the southern 
hemisphere. Moreover, the ACTA negotiation par-
ties seem willing to pay a high political price for their 
goals. ACTA negotiations are not just damaging the 
efforts of WIPO and WTO. They are adding fuel to the 
already heated global debate over the right balance 
of interests in intellectual property law. 
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1	 Since digital technology renders it possible to mass-
disseminate copyrighted works without loss of qual-
ity, copyright limitations have caught the attention 
of both rightholders and users. While users are aim-
ing to maximize their privileges to use and share 
copyrighted works without expressive consent of 
the rightholders, the latter are attempting to control 
the dissemination and use of their works through li-
cense agreements and technological measures. Malte 
Stieper’s book – which was written as a post-doctoral 
thesis at the University of Kiel – addresses the basic 
principles and elementary questions of this essential 
and highly topical conflict of interests. Based on a 
general reflection on the system of exceptions (part 
one), Stieper approaches the legal nature of copyright 
limitations and the question of whether they can 
be qualified as subjective rights (part two). He then 
turns the reader’s interest to the main focus of the 
present book: contractual waivers (part three) and 
the relationship between Digital Rights Management 
and copyright limitations (part four). Throughout his 
work, Stieper keeps an eye not only on the German 
civil-law-based system of limitations, but also on 
other, particularly common law, jurisdictions.

2	 In part one, Stieper draws the picture of the system of 
limitations from philosophical, constitutional, and 
economical angles. He illustrates that the justifica-
tion of current German copyright law can be based 

upon both the personality of the author (which is 
the traditional root of continental European copy-
right law) and utilitarian ideas (which is a prevailing 
concept in common law jurisdictions). With respect 
to copyright limitations, German and U.S. copyright 
law prove to be surprisingly similar, as in both sys-
tems utilitarian ideas allow reducing the copyright 
holder’s position to promote social values, such as 
culture, art, or education. Turning to the constitu-
tional framework for the enactment and interpre-
tation of copyright limitations, Stieper presents and 
discusses the constitutional positions of the right-
holders and users. As copyright is considered “prop-
erty” under Art. 14 of the German Basic Law, right-
holders enjoy constitutional protection. However, 
the users may as well – depending on the circum-
stances of their use – exercise constitutional rights 
such as freedom of speech, freedom of science, free-
dom of press, freedom of art, or – in particular – free-
dom of information. Stieper rightly concludes that 
Parliament has a wide range of discretion to balance 
the interests involved by means of copyright limita-
tions. Once a limitation is enacted, the constitutional 
positions influence its interpretation. Stieper empha-
sizes that there is neither a general rule of wide nor 
of narrow interpretation of limitations. Instead, lim-
itations are to be interpreted on a case-by-case ba-
sis with due respect to all constitutional interests in-
volved. Finally, the author addresses the economic 
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background of copyright and its limitations. Because, 
from this perspective, copyright can be considered 
a means to anticipate market failure caused by the 
non-exclusiveness of intangible goods, Stieper con-
cludes that limitations play an important role in sit-
uations where exclusive rights do not guarantee an 
efficient use of the copyrighted work.

3	  In part two, Stieper deals with the dogmatic relation-
ship of exclusive (owner’s) rights and limitations. 
Stieper identifies limitations not as a defense (which 
is still the prevailing view among German courts 
and scholars) but as a statutory means that a priori 
carves out part of the rightholder’s exclusive po-
sition. Consequently, with respect to the criminal 
offenses of the German Copyright Act, limitations 
are part of the objective and subjective elements of 
the crime. In a second step, the author addresses 
the question of whether one may derive an origi-
nal subjective (user’s) right from copyright’s limita-
tions. Concluding that there is not one single answer, 
Stieper confirms that the qualification of limitations 
as subjective rights depends on the statutory design 
of each privileged use and on whether the user may 
enforce his position against third parties and (in par-
ticular) against the rightholder.

4	 Stieper dedicates part three – which presents the heart 
of his work – to the question of how and to what 
extend rightholders may contractually restrict the 
user’s privilege. In a first step, the author analyzes 
whether contractual waivers may directly affect the 
statutory scope of the exclusive rights and the re-
spective limitations. Stieper rightly concludes that, as 
a general rule, copyright and its limitations are bind-
ing and that, therefore, inter-party agreements may 
generally impose a direct effect only on the contrac-
tual partners involved. In a second step, Stieper eval-
uates these inter-party effects and concludes that 
on this level, the contractual parties may – again 
as a general rule – waive copyright’s limitations by 
means of individual agreements, although such pro-
visions may, depending on the circumstances, con-
flict with Antitrust Law or may constitute a violation 
of bonos mores (para. 138 BGB).

5	 In a third step, the author addresses the question of 
to what extent rightholders may waive limitations 
via general terms and conditions. Based on some 
general remarks on the different types of general 
terms and conditions (shrink-wrap licenses, offline 
and online click-on licenses), Stieper discusses the 
requirement of transparency and the prohibition 
of inappropriate disadvantage and applies the Ger-
man law of general terms and conditions to various 
types of copyright-related contracts. With good ar-
guments, Stieper criticizes the current uncertainty 
with respect to general terms and conditions in Ger-
man law. As a possible solution to ensure the pre-
dictability de lege ferenda, Stieper finally presents a 
draft of a hypothetical provision according to which 

certain provisions would be explicitly considered a 
prohibited inappropriate disadvantage.  

6	  Part four of the present book deals with the relation-
ship of digital rights management (DRM) and copy-
right limitations. Based on some general remarks 
on the evolution of DRM and its different functions 
(access control, usage control), Stieper illustrates the 
German regulations prohibiting the circumvention 
of technological measures (para. 95a, 95b UrhG). In 
particular, the author comments on the legal con-
sequences arising from a circumvention of techno-
logical measures and on the question of how and to 
what extent a user may enforce copyright limita-
tions against DRM. As a result of the current Ger-
man legislation, users may – in theory – enforce cer-
tain (“first class”) limitations against DRM. However, 
and much to the disappointment of the users, some 
important uses (such as citations accord. to para. 51 
UrhG) are not covered.

7	 Stieper then analyzes whether the German anti-cir-
cumvention laws conflict with superior legislation 
(WCT, WPPT, German Basic Law, and European Law). 
The author concludes that the current legal situa-
tion in Germany does not comply with the freedom 
of information and may be – depending on the cir-
cumstances (i.e., in a situation where technological 
measures impede citations [para. 51 UrhG] and free 
uses [para. 24 UrhG]) – in conflict with the freedom 
of speech and the freedom of art. Although Stieper 
presents good arguments, this interpretation will 
likely remain controversial. In particular, it is argu-
able whether the freedom of information may, as 
a legal concept, directly (and not only politically) 
bar the current legislation. According to Stieper, the 
para. 95a, 95b UrhG should (i.e., must) be generally 
revised and should on the one hand except circum-
vention for private use (given that the user had le-
gal access to the copyrighted work). On the other 
hand, para 95b UrhG should be altered and should in-
clude citations (para. 51 UrhG) and free uses (para. 24 
UrhG). Furthermore, circumventions that are lim-
ited to enable the access to the work should be re-
moved from the anti-circumvention laws.

8	 Altogether, Stieper’s work proves to be a well-written 
and valuable study for anyone interested in the foun-
dations and dogmatic structure of copyright and its 
limitations. The author sees the big picture and com-
municates a considerable knowledge of this highly 
complex and economically  important field. There is 
no doubt that, as the third part of German copyright 
reform (“Dritter Korb”) draws nearer, Stieper will have 
an impact on the ongoing debate.  
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Preface

The ever-increasing pace of technological development 
has prompted a fundamental change in the function and 
effectiveness of copyright law. The evolution of new 
business models has led to a dramatic shift in priorities. 
Unprecedented and unfamiliar threats have developed – 
threats for both the copyright holder and the copyright 
user. As far as possible, potentially conflicting interests 
should be reconciled.

In the context of global copyright regulation, harmonisa-
tion has focussed on securing rightholders’ ability to ben-
efit from new modes of exploitation and business mod-
els. While international harmonisation primarily serves 
the interests of copyright-exporting countries in a secure 
and predictable trading environment, historic evidence, 
economic theory and the principle of self determination 
suggest that individual states should have sufficient flex-
ibility to shape copyright law to their own cultural, so-
cial and economic development needs. Copyright excep-
tions and limitations tailored to domestic needs provide 
the most important legal mechanism for the achieve-
ment of an appropriate, self-determined balance of in-
terests at national level.

The Three-Step Test has already established an effec-
tive means of preventing the excessive application of 
limitations and exceptions. However, there is no com-
plementary mechanism prohibiting an unduly narrow 
or restrictive approach. For this reason, the Three-Step 
Test should be interpreted so as to ensure a proper and 
balanced application of limitations and exceptions. This 
is essential if an effective balance of interests is to be 
achieved.

Considerations

 f Copyright law aims to benefit the public interest. 
It produces important incentives for the creation 
and dissemination of new works of authorship to the 
general public. These works serve to satisfy common 
needs; either in their own right or as a basis for the 
creation of further works. However, the public in-
terest is only truly served if copyright law provides 
appropriate incentives for all parties involved. Con-
sequently, copyright law must accommodate the in-
terests of original rightholders (such as creators) as 
well as the interests of those who acquire rights as 
a consequence of the marketing or commercial ex-

ploitation of a work (in the following: subsequent 
rightholders).

Creators and subsequent rightholders often have 
concurrent interests, for example, in the preven-
tion of unauthorized uses of works. However, the re-
spective interests of creators and subsequent right-
holders may also come into occasional conflict. For 
example, limitations and exceptions almost always 
clash with subsequent rightholders’ primary goal of 
generating the maximum possible profit from their 
investment. By contrast, limitations and exceptions 
can, in certain circumstances, favour the interests of 
creators. This is particularly true within legal sys-
tems in which the application of limitations and ex-
ceptions is contingent upon the payment of adequate 
compensation in which the creator has a mandatory 
participation. The Three-Step Test should not be in-
terpreted in a manner that jeopardizes an adequate 
solution for this multi-level conflict of interests.

 f The public interest is not well served if copyright law 
neglects the more general interests of individuals 
and groups in society when establishing incentives 
for rightholders. Where friction arises between the 
interests of rightholders and the general public, an 
effort must be made to bring them into equilibrium. 
This balancing of interests is a general objective of 
intellectual property regulation as embodied in Art. 
7 TRIPS and the WIPO Copyright Treaty, the pream-
ble to which emphasizes “the need to maintain a bal-
ance between the rights of authors and the larger 
public interest, particularly education, research and 
access to information”.

Limitations and exceptions are the most important 
legal instrument for reconciling copyright with 
the individual and collective interests of the gen-
eral public. In determining the scope of application 
of limitations and exceptions, the Three-Step Test 
should not take into account only the interests of 
rightholders. The need to give equal consideration 
to third party interests is confirmed explicitly in the 
Three-Step Test as applied in industrial property law 
(Art. 17, Art. 26(2) and Art. 30 TRIPS). The fact that 
third party interests are not explicitly mentioned in 
the Three-Step Test as applied in copyright law does 
not detract from the necessity of taking such inter-
ests into account. Rather, it indicates an omission 
that must be addressed by the judiciary.

When correctly applied, the Three-Step Test re-
quires a comprehensive overall assessment, rather 
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than the step-by-step application that its usual, but 
misleading, description implies. No single step is to 
be prioritized. As a result, the Test does not under-
mine the necessary balancing of interests between 
different classes of rightholders or between right-
holders and the larger general public. Any contra-
dictory results arising from the application of the in-
dividual steps of the test in a particular case must be 
accommodated within this comprehensive, overall 
assessment. The present formulation of the Three-
Step Test does not preclude this understanding. 
However, this approach has often been overlooked 
in decided cases.1

 f The public interest is particularly clear in the case 
of those values that underpin fundamental rights. 
These values must be given special consideration 
when applying the Three-Step Test. In addition, 
the public interest is served when the inevitable 
tendency of copyright law to restrict competition 
through the grant of exclusive rights is no greater 
than necessary.

Limitations and exceptions provide a mechanism for 
the elimination of anti-competitive exclusive mar-
ket positions. In this respect, limitations and excep-
tions have an advantage over the remedies provided 
within competition law as they establish a general 
basis for remedies (as opposed to the case-by-case 
approach of competition law). Thus, they ensure le-
gal certainty and predictability and reduce transac-
tion costs. Decisions concerning the introduction 
and scope of limitations and exceptions promoting 
competition should be left to the discretion of the 
relevant legislature. The Three-Step Test should not 
be applied in a manner that safeguards anti-com-
petitive practices or impedes the establishment of 
a harmonious balance between the legitimate in-
terests of rightholders, on the one hand, and com-
petition (especially competition in secondary mar-
kets) on the other.

 f One of the key incentives that copyright law offers 
to original and subsequent rightholders is compen-
sation at market rate. In fact, higher prices must be 
accepted as long as they result from market-based 
competition. However, it is not the case that only 
market-based pricing can be “adequate” and com-
mensurate with the interests of right holders. Com-
pensation developed under anti-competitive condi-
tions is unjustifiable.

Consequently, where third party interests justify 
the introduction of limitations and exceptions to ex-
clusive rights, the Three-Step Test should not pre-
clude the payment of compensation below the mar-
ket rate. Compensation is inherently adequate as 
long as there are sufficient incentives for the con-
tinued creation and dissemination of works. Com-
pensation can also be sufficient where the differ-
ence between actual below-market compensation 

and theoretical compensation at market rate is jus-
tified by third party interests.

Aims

The Three-Step Test performs distinct functions at dif-
ferent regulatory levels and within different legal sys-
tems. Internationally, it controls state autonomy in 
drafting domestic exceptions and limitations. At the do-
mestic level, the Test may be incorporated directly or it 
may function exclusively as an aid to the interpretation 
of domestic legislation.

This Declaration does not seek to eliminate such differ-
ences. Furthermore, it does not aim to constrain the free-
dom or discretion of regional and domestic legislators to 
permit or prohibit particular limitations and exceptions. 
Neither shall it undermine the internal European alloca-
tion of competencies with respect to legislating on lim-
itations and exceptions.

International economic regulation allows for a balance 
of economic and social interests. International intellec-
tual property law also stresses the need for balance. In 
the field of copyright law, this Declaration proposes an 
appropriately balanced interpretation of the Three-Step 
Test under which existing exceptions and limitations 
within domestic law are not unduly restricted and the 
introduction of appropriately balanced exceptions and 
limitations is not precluded.

Declaration

The Signatories,

 f Recognising the increasing reliance on the Three-
Step Test in international, regional and national 
copyright laws

 f Considering certain interpretations of the Three-
Step Test at international level to be undesirable,

 f Perceiving that, in applying the Three-Step Test, na-
tional courts and legislatures have been wrongly in-
fluenced by restrictive interpretations of that Test,

 f Considering it desirable to set the interpretation of 
the Three-Step Test on a balanced basis,

Declare as follows:

1. The Three-Step Test constitutes an indivisible 
entirety.

The three steps are to be considered together and 
as a whole in a comprehensive overall assessment.

2. The Three-Step Test does not require limitations 
and exceptions to be interpreted narrowly. They 
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are to be interpreted according to their objectives 
and purposes.

3. The Three-Step Test’s restriction of limitations and 
exceptions to exclusive rights to certain special cases 
does not prevent

(a) legislatures from introducing open ended limi-
tations and exceptions, so long as the scope of such 
limitations and exceptions is reasonably foresee-
able; or

(b) courts from 

– applying existing statutory limitations and excep-
tions to similar factual circumstances mutatis mu-
tandis; or 

– creating further limitations or exceptions, 

where possible within the legal systems of which 
they form a part.

4. Limitations and exceptions do not conflict with a 
normal exploitation of protected subject matter, if 
they

– are based on important competing considerations 
or

– have the effect of countering unreasonable re-
straints on competition, notably on secondary 
markets,

particularly where adequate compensation is en-
sured, whether or not by contractual means.

5. In applying the Three-Step Test, account should be 
taken of the interests of original rightholders, as well 
as of those of subsequent rightholders.

6. The Three-Step Test should be interpreted in a man-
ner that respects the legitimate interests of third 
parties, including

– interests deriving from human rights and funda-
mental freedoms;

– interests in competition, notably on secondary 
markets; and

– other public interests, notably in scientific prog-
ress and cultural, social, or economic development.
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1	 See for instance the decision of the French Supreme Court, 
28 February 2006, 37 IIC 760 (2006). The same attitude is re-
vealed the WTO-Panel report WT/DS114/R of 17 March 2000 
(Canada – Patents), where it is held that failure to meet the re-
quirements of one of the three steps will necessarily result 
in a violation of Article 30 TRIPS. Though not expressly en-
dorsing the same attitude, the subsequent Panel report WT/
DS160/R, 15 June 2000 (USA – Copyright), has not distanced it-
self from Canada – Patents in a manner that would help to rule 
out further misunderstandings.
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European Copyright Code
Preamble

The	Wittem	Group

Considering

 f that the establishment of a fully functioning market 
for copyright protected works in the European 
Union, as necessitated in particular by the Internet 
as the primary means of providing information and 
entertainment services across the Member States, 
requires common rules on copyright in the EU that 
reflect and integrate both the civil and common 
law traditions of copyright and authors’ right 
respectively;

 f that twenty years of harmonization has brought only 
partial harmonization on certain aspects of the law 
of copyright in the Member States of the EU;

 f that the consistency and transparency of the har-
monized rules on copyright in the EU ought to be 
improved;

 f that copyright law in the EU should reflect the core 
principles and values of European law, including 
freedom of expression and information as well as 
freedom of competition;

Recognizing

 f that copyright protection in the European Union 
finds its justification and its limits in the need to 
protect the moral and economic interests of cre-
ators, while serving the public interest by promot-
ing the production and dissemination of works in 
the field of literature, art and science by granting 
to creators limited exclusive rights for limited times 
in their works;

 f that copyright legislation should achieve an optimal 
balance between protecting the interests of authors 
and right holders in their works and securing the 
freedom to access, build upon and use these works;

 f that rapid technological development makes future 
modes of exploitation and use of copyright works 
unpredictable and therefore requires a system of 
rights and limitations with some flexibility;

Believing that the design of a European Copyright Code 
might serve as an important reference tool for future leg-
islatures at the European and national levels;

Taking note of the norms of the main international trea-
ties in the field of copyright that have been signed and 
ratified by the EU and its Member States, in particular the 

Berne Convention, the TRIPs Agreement and the WIPO 
Copyright Treaty, and of the harmonized standards set 
by the EC directives in the field of copyright and related 
rights;

Proposes	the	following	European	Copyright	Code:

Chapter 1: Works

Art.	1.1	–	Works

(1) Copyright subsists in a work1, that is to say, any2 ex-
pression3 within the field of literature, art or science4 
in so far as it5 constitutes its author’s own6 intellectual 
creation.7

(2) The following in particular are regarded8 to be 
within the field of literature, art or science within 
the meaning of this article:
(a) Written or spoken words,
(b) Musical compositions
(c) Plays and choreographies,
(d) Paintings, graphics, photographs and sculptures,
(e) Films,
(f) Industrial and architectural designs,
(g) Computer programs,
(h) Collections, compilations and databases.

(3) The following are not, in themselves9, to be regarded 
as expressions within the field of literature, art or sci-
ence within the meaning of this article:10

a. Facts, discoveries, news and data;11

b. Ideas and theories;
c. Procedures, methods of operation and mathemat-
ical concepts.12

Art.	1.2	–	Excluded	works

The following works are not protected by copyright:

(a) Official texts of a legislative, administrative and ju-
dicial nature, including international treaties, as well as 
official translations of such texts;

(b) Official documents published13 by the public 
authorities.14
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Chapter 2: Authorship and ownership

Art.	2.1	–	Authorship

The author of a work is the natural person or group of 
natural persons who created it.15

Art.	2.2	–	Moral	rights

(1) The author of the work has the moral rights.

(2) Moral rights cannot be assigned.

Art.	2.3	–	Economic	rights

(1) The initial owner of the economic rights in a work 
is its author.

(2) Subject to the restrictions of article 2.4, the economic 
rights in a work may be assigned16, licensed17 and passed 
by inheritance, in whole or in part.

(3) If the author has assigned economic rights, he shall 
nonetheless have a right to an adequate part of the re-
muneration on the basis of the provisions in articles 5.2, 
5.3, 5.4 and 5.5.

(3) An assignment is not valid unless it is made in writing.

Art.	2.4	–	Limits

If the contract by which the author assigns or exclusively 
licenses the economic rights in his work does not ade-
quately specify (a) the amount of the author’s remuner-
ation, (b) the geographical scope, (c) the mode of exploi-
tation and (d) the duration of the grant18, the extent of 
the grant shall be determined in accordance with the 
purpose envisaged in making the grant.19

Art.	2.5	–	Works	made	in	the	course	of	employment

Unless otherwise agreed, the economic rights in a work 
created by the author in the execution of his duties or fol-
lowing instructions given by his employer20 are deemed 
to be assigned to the employer.

Art.	2.6	–	Works	made	on	commission

Unless otherwise agreed, the use of a work by the com-
missioner of that work is authorised to the extent neces-
sary to achieve the purposes for which the commission 
was evidently made.21

Chapter 3: Moral rights

Art.	3.1	–	General

The moral rights in a work are the rights of divulgation, 
attribution and integrity, as provided for in articles 3.2, 
3.3 and 3.4.

Art.	3.2	–	Right	of	divulgation

(1) The right of divulgation is the right to decide 
whether, and how the work is disclosed for the first time.

(2) This right shall last for the life of the author.22

Art.	3.3	–	Right	of	attribution

(1) The right of attribution comprises:
(a) the right to be identified as the author23, includ-
ing the right to choose the manner of identification24, 
and the right, if the author so decides, to remain 
unidentified.
(b) the right to require that the name or title which 
the author has given to the work be indicated.

(2) This right shall last for the life of the author and un-
til […] years after his death.25 The legal successor as de-
fined by the laws on inheritance26 is entitled to exercise 
the rights after the death of the author.

Art.	3.4	–	Right	of	integrity

(1) The right of integrity is the right to object to any dis-
tortion, mutilation or other modification, or other de-
rogatory action in relation to the work, which would be 
prejudicial to the honour or reputation of the author.

(2) This right shall last for the life of the author and until 
[…] years after his death. The legal successor as defined 
by the laws on inheritance27 shall be entitled to exercise 
the right after the death of the author.

Art.	3.5	–	Consent

The author can consent28 not to exercise his moral 
rights.29 Such consent must be limited in scope30, un-
equivocal31 and informed.32,33

Art.	3.6	–	Interests	of	third	parties

(1) The moral rights recognised in article 3.1 will not 
be enforced in situations where to do so would harm 
the legitimate interests of third parties34 to an extent 
which is manifestly disproportionate to the interests of 
the author.35,36

(2) After the author’s death, the moral rights of attri-
bution and integrity shall only be exercised in a manner 
that takes into account the interests in protecting the 
person of the deceased author, as well as the legitimate 
interests of third parties.
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Chapter 4: Economic rights

Art.	4.1	–	General

(1) The economic rights in a work are37 the exclusive 
rights to authorise or prohibit the reproduction, distri-
bution, rental38, communication to the public and adap-
tation of the work, in whole or in part39, as provided for 
in articles 4.2, 4.3, 4.4, 4.5 and 4.6.

(2) The economic rights expire […] years40 after the year 
of the author’s death.

Art.	4.2	–	Right	of	reproduction

The right of reproduction is the right to reproduce the 
work in any manner or form, including temporary re-
production insofar41 as it has independent42 economic 
significance.43

Art.	4.3	–	Right	of	distribution

(1) The right of distribution is the right to distribute 
to the public the original of the work or copies thereof.

(2) The right of distribution does not apply to the dis-
tribution of the original or any copy that has been put 
on the market by the holder of the copyright or with 
his consent.44

Art.	4.4	–	Right	of	rental

(1) The right of rental is the right to make available the 
original of the work or copies thereof for use for a lim-
ited period of time for profit making purposes.

(2) The right of rental does not extend to the rental of 
buildings and works of applied art.

Art.	4.5	–	Right	of	communication	to	the	public

(1) The right of communication to the public is the right 
to communicate the work to the public, including but 
not limited to45 public performance46, broadcasting47, and 
making available to the public of the work in such a way 
that members of the public may access it from a place 
and at a time individually chosen by them.

(2) A communication of a work shall be deemed to be to 
the public if it is intended for a plurality of persons, un-
less such persons are connected by personal relationship.

Art.	4.6	–	Right	of	adaptation

The right of adaptation is the right to adapt, translate, 
arrange or otherwise alter the work.

Chapter 5: Limitations48

Art.	5.1	–	Uses	with	minimal	economic	significance

The following uses with minimal economic signifi-
cance are permitted without authorisation, and with-
out remuneration:49

(1) the making of a back-up copy of a work by a person 
having a right to use it and insofar as it is necessary for 
that use;

(2) the incidental inclusion of a work in other material;

(3) use in connection with the demonstration or repair 
of equipment, or the reconstruction of an original or a 
copy of a work.

Art.	5.2	–	Uses	for	the	purpose	of	freedom	of	expres-
sion	and	information

(1) The following uses for the purpose of freedom of ex-
pression and information are permitted without authori-
sation and without remuneration, to the extent justified 
by the purpose of the use:

(a) use of a work for the purpose of the reporting of 
contemporary events;
(b) use of published articles on current economic, 
political or religious topics or of similar works broad-
cast by the media, provided that such use is not ex-
pressly reserved;
(c) use of works of architecture or sculpture, made 
to be located permanently in public places;
(d) use by way of quotation of lawfully disclosed 
works;50

(e) use for the purpose of caricature, parody or 
pastiche.

(2) The following uses for the purpose of freedom of ex-
pression and information are permitted without authori-
sation, but only against payment of remuneration and to 
the extent justified by the purpose of the use:

(a) use of single articles for purposes of internal re-
porting within an organisation;
(b) use for purposes of scientific research.

Art.	5.3	–	Uses	permitted	to	promote	social,	political	
and	cultural	objectives

(1) The following uses for the purpose of promoting so-
cial, political and cultural objectives are permitted with-
out authorisation and without remuneration, and to the 
extent justified by the purpose of the use:

(a) use for the benefit of persons with a disability, 
which is directly related to the disability and of a 
non-commercial nature;
(b) use to ensure the proper performance of admin-
istrative, parliamentary or judicial proceedings or 
public security;51
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(c) use for the purpose of non-commercial archiving by 
publicly accessible libraries, educational establishments 
or museums, and archives.52

(2) The following uses for the purpose of promoting im-
portant social, political and cultural objectives are per-
mitted without authorisation, but only against payment 
of remuneration, and to the extent justified by the pur-
pose of the use:

(a) reproduction by a natural person for private use, 
provided that the source from which the reproduc-
tion is made is not an obviously infringing copy;
(b) use for educational purposes.

Art.	 5.4	 –	 Uses	 for	 the	 purpose	 of	 enhancing	
competition

(1) The following uses for the purpose of enhancing 
competition are permitted without authorisation and 
without remuneration, to the extent justified by the pur-
pose of the use:

(a) use for the purpose of advertising public exhibi-
tions or sales of artistic works or goods which have 
been lawfully put on the market;53

(b) use for the purpose of reverse engineering in or-
der to obtain access to information, by a person en-
titled to use the work.

(2) Uses of news articles, scientific works, industrial de-
signs, computer programs and databases are permitted 
without authorisation, but only against payment of a ne-
gotiated remuneration54, and to the extent justified by 
the purpose of the use, provided that:

(i) the use is indispensable to compete on a deriv-
ative market;
(ii) the owner of the copyright in the work has re-
fused to license the use on reasonable terms, lead-
ing to the elimination of competition in the rele-
vant market and
(iii) the use does not unreasonably prejudice the 
legitimate interests of the owner of the copyright 
in the work.

Art.	5.5	–	Further	limitations

Any other use that is comparable to the uses enumerated 
in art. 5.1 to 5.4(1) is permitted provided that the cor-
responding requirements of the relevant limitation are 
met and the use does not conflict with the normal exploi-
tation of the work and does not unreasonably prejudice 
the legitimate interests of the author or rightholder, tak-
ing account of the legitimate interests of third parties.55

Art.	5.6	–	Relation	with	moral	rights

(1) Uses under this chapter are permitted without prej-
udice to the right of divulgation under article 3.2.56

(2) Uses pursuant to articles 5.2, 5.3, 5.4 and 5.5 are per-
mitted without prejudice to the right of attribution un-

der article 3.3, unless such attribution is not reasonably 
possible.

(3) Uses pursuant to articles 5.1, 5.2, 5.3 and 5.5, are per-
mitted without prejudice to the right of integrity under 
article 3.4, unless the applicable limitation allows for 
such an alteration or the alteration is reasonably due 
to the technique of reproduction or communication ap-
plied by the use.

Art.	5.7	–	Amount	and	collection	of	remuneration

(1) Any remuneration provided for under this chapter 
shall be fair and adequate.57

(2) A claim for remuneration according to articles 5.2(2) 
and 5.3(2) can only be exercised by a collecting society.

Art.	 5.8	 –	 Limitations	 prevailing	 over	 technical	
measures58

In cases where the use of copyright protected works is 
controlled by technical measures, the rightholder shall 
have an obligation to make available means of benefit-
ing from the uses mentioned in articles 5.1 through 5.5 
with the exception of art. 5.3(2)(a), on condition that:

(a) the beneficiary of the limitation has lawful ac-
cess to the protected work,
(b) the use of the work is not possible to the ex-
tent necessary to benefit from the limitation con-
cerned, and
(c) the rightholder is not prevented from adopting 
adequate measures regarding the number of repro-
ductions that can be made.



1	 The term ‘work’ is used throughout this Code as a general term 
to denote subject matter protected by copyright as defined 
in this article. It does not cover subject matter protected by 
what is usually referred to as neighbouring or related rights.

2	 ‘Any’ denotes “whatever may be its mode or form of expres-
sion or its merit”. There is no requirement of fixation. An ad-
aptation of a work may qualify as a work itself.

3	 The term ‘expression’ indicates the traditional requirement 
that works be the result of the author’s personal expression.

4	 The term ‘literary, artistic or scientific expressions’, which 
is inspired by art. 2(1) BC, circumscribes the domain of copy-
right, and serves as “Oberbegriff ”.

5	 ‘In so far as’ indicates that the requirement of constituting 
‘its author’s own, intellectual creation’ is not merely a condi-
tion for the existence of copyright, but also defines its limits.

6	 The Code does not use or define the term original, but in prac-
tice it might still be used to indicate that the production qual-
ifies as a (protected) work.

7	 The term ‘ the author’s own intellectual creation’ is derived 
from the acquis (notably for computer programs, databases 
and photographs). It can be interpreted as the “average” Eu-
ropean threshold, presuming it is set somewhat higher than 
skill and labour. This is possible if emphasis is put on the el-
ement of creation. For factual and functional works, the fo-
cus will be more on a certain level of skill (judgement) and 
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labour, whereas for productions in the artistic field the focus 
will be more on personal expression.

8	 The categories listed here are merely examples and should 
not be taken to be exhaustive. The exemplary list indicates 
‘core’ areas of copyright.

9	 The term ‘as such’ has built up a lot of jurisprudence under 
the EPC art 52, and is therefore avoided here.

10	 Whereas art. 1.1 (3) designates subject matter that as a matter 
of principle does not fall within the domain of copyright, art. 
1.2 deals with works that do fall within the domain of copy-
right, but are excluded from copyright protection.

11	 Cf. art. 10(2) TRIPS: such protection shall not extend to the 
data or material itself; see also art. 3(2) Database Directive.

12	 Cf. art. 9(2) TRIPS.
13	 The term ‘published’ does not imply that a work must for-

mally have been published in an Official Journal or equiva-
lent. However, secret or confidential information can not be 
considered as ‘published’.

14	 As to ‘official’ works by private authors, these will be pro-
tected until they become ‘official’. Also, questions of moral 
rights could still arise despite the exclusion.

15	 In case of films such co-authors include the director, the au-
thor of the screenplay and the author of the dialogue and the 
composer of music specifically created for use in the cinemat-
ographic or audiovisual work; see art. 2(2) Term Directive.

16	 The term ‘assignment’ indicates a cession of economic rights; 
ownership of the rights is transferred to another person.

17	 The term ‘license’ indicates an act of authorisation (permis-
sion) to use the work.

18	 The term ‘grant’ is used here as an overarching term encom-
passing both assignment and license.

19	 Art. 2.4 is meant to protect authors against overbroad grants 
of rights. It does so by giving a primary rule and a subsidiary 
(default) rule. The primary rule requires adequate specifica-
tion in the granting contract of the core features of such a con-
tract: remuneration, geographical scope, modes of exploita-
tion and duration of the grant. Failure to comply with the rule 
of specificity will not however nullify the grant, but will result 
in the default rule becoming operational. Under the default 
rule any grant of copyright is to be interpreted in accordance 
with the grant’s underlying purpose (purpose-of-grant rule).

20	 The scope of the assignment will therefore largely depend on 
the contract of employment between the author and the em-
ployer, as determined by applicable law. The general rules on 
assignment of art. 2.3 and 2.4 do not apply here.

21	 Such purposes must have been known to, or obvious to the 
author, for example, from the terms of the commissioning 
agreement.

22	 It was generally felt by the members of the group that not all 
moral rights merit the same term of protection, and that the 
right of divulgation might expire following the death of the 
author, whereas other moral rights could remain protected 
for a certain period post mortem. Note however that general 
rights of privacy might still prevent unauthorized publica-
tion post mortem of unpublished works.

23	 The existence of the right of attribution cannot depend on any 
condition, such as a claim or assertion by the author.

24	 The manner the author chooses to be identified should take 
into account the constraints resulting from the type of work 
involved and the customary practices regarding attribution 
in his field.

25	 See note 22.
26	 As determined by the laws of inheritance, either the heirs 

or a person especially appointed by the author can exercise 
these moral rights.

27	 Id.

28	 Consent by the author to waive his moral right must be cer-
tain. This consent can result from a written instrument or may 
be implied if no other interpretation of the author’s will can 
be deduced from the written instrument or from the partic-
ular circumstances of the case.

29	 If the author consents not to exercise his moral rights, the ac-
tion consented to will not constitute an infringement.

30	 General waivers are not possible, but an author may consent 
to particular uses.

31	 Consent in writing should be regarded as evidence that the 
consent was unequivocal.

32	 Consent is only informed where full information is disclosed 
to the author (or a representative or agent thereof) as to the 
way in which the work will be used, including details of works 
which will be used in association with the work. The waiver 
may result from a collective negotiation by third parties rep-
resenting the interests of the authors, such as an author’s 
union.

33	 The condition of informed consent will weigh particularly 
heavy in cases of standard contracts stipulating a far reaching 
consent of the author not to exercise moral rights.

34	 The notion of ‘interests of third parties’ covers interests of 
any private party, such as a publisher, as well of the public in 
general which, for instance, has a legitimate interest in im-
proving the access to the work.

35	 For example, particularly the integrity right would be atten-
uated in relation to works of low authorship.

36	 This ‘abus de droit’ principle also applies to economic rights. 
If it is specifically mentioned here, this is because, unlike the 
case of the economic rights, the principle is not already ela-
bourated in a body of limitations.

37	 This article comprises an exhaustive (closed) list of the eco-
nomic rights. Note, however, that ‘communication to the pub-
lic’ is an open concept, and art. 4.5 comprises a nonexhaustive 
(open) list of acts falling under that concept.

38	 As explained in the Introduction, the public lending right 
and the artists’ resale right (droit de suite) are not included 
here, because these are remuneration rights that do not qual-
ify as exclusive economic rights and as such remain outside 
the scope of the Code.

39	 The phrase ‘in whole or in part’ implies that the use of a part 
of a protected work constitutes a restricted act or, as the case 
may be, an infringement, if this part in and by itself qualifies 
for copyright protection.

40	 It was generally felt by the members of the Group that the 
current term of protection of the economic rights is too long. 
However views diverged as to the appropriate term.

41	 The phrase ‘insofar as it has independent economic signifi-
cance’ only refers to temporary reproductions.

42	 The term ‘independent’ means independent from a permit-
ted use (i.e. permitted either by law or authorised by the right 
holder).

43	 This carve-out absorbs the rule of art. 5(1) InfoSoc Directive. 
Note that it does not determine the burden of proof whether 
or not the reproduction in question is or is not temporary 
and/or has no independent economic significance.

44	 This rule of exhaustion has to be interpreted coherently with 
the same concept in the law of industrial property.

45	 The right of communication to the public is divided into 
three main categories, but the list is open-ended and 
non-exhaustive.

46	 Public performance also includes public recitation, “public 
communication by loudspeaker or any other analogous in-
strument transmitting, by signs, sounds or images [of the 
broadcast of the work]” (art. 11bis (1) (iii) BC) and public dis-
play (i.e. on a screen).
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47	 The term ‘broadcasting’ includes rebroadcasting and retrans-
mitting, by wireless and wired (cable) means.

48	 For the sake of clarity, limitations have been brought together 
under several categories. The categories do not however prej-
udice as to the question, what interests do, or should, in a 
particular case or even in general, underlie the limitation. In 
practice, this might be a mixture of several of the interests 
indicated. The weakness in a particular case of the interest 
under which the applicable limitation has been categorized 
does not prejudice as to the (non-)applicability of the limi-
tation. However, the concrete examples enumerated under 
those categories do have a normative eff ect, since art. 5.5 ex-
tends the scope of the specifically enumerated limitations by 
permitting other uses that are similar to any of the uses enu-
merated, subject to the operation of the three-step test. In 
this way, Chapter 5 reflects a combination of a common law 
style open-ended system of limitations and a civil law style 
exhaustive enumeration. On the one hand, the extension to 
similar uses provides the system with a flexibility which is in-
dispensable in view of the fact that it is impossible to foresee 
all the situations in which a limitation could be justified. On 
the other hand, the possibility of flexibility is narrowed down 
in two ways. Firstly, the extension applies to uses ‘similar’ to 
the ones expressly enumerated. Thus, a certain normative eff 
ect is bestowed on these examples; the courts can only permit 
uses not expressly enumerated insofar as a certain analogy 
can be established with uses that are mentioned by the Code. 
Secondly, such similar uses may not conflict with the normal 
exploitation of the work and not unreasonably prejudice the 
legitimate interests of the author or rightholder, taking ac-
count of the legitimate interests of third parties.

49	 With regard to the question, whether a limitation permits the 
use act in question or not, the Code does not distinguish be-
tween analogue and digital uses. However, a distinction might 
be made in respect of the amount of remuneration due for 
certain uses; see note 57.

50	 Although quotations normally will only imply partial use of 
a work, it may in certain cases be permitted to quote the en-
tire work.

51	 The reporting of administrative, parliamentary or judicial 
proceedings is covered by art. 5.2 (1) (a).

52	 See art. 5 (2) (c) Information Society Directive. It is understood 
that the exception only covers reproductions made in order 
to preserve documents, but not any subsequent commercial 
exploitation of the works that have been archived.

53	 The means of advertising as mentioned in art. 5.4 (1) should 
be normal and proportionate for the business.

54	 The term ‘negotiated remuneration’ means that the com-
pulsory license fee is to be negotiated in individual cases, 
and therefore does not imply a role for collective rights 
management.

55	 See note 48. Note that art. 5.5 does not allow new limitations 
by blending the criteria of articles 5.1 to 5.3.

56	 This provision does not prejudice as to the direct application 
of the fundamental right of freedom of expression. It is how-
ever understood that only in highly exceptional cases, such as 
quotation in the press of important secret documents, there 
could be a ground for such a correction.

57	 While no distinction of analogue and digital use acts shall be 
made with regard to the question of the permission of the use 
act as such, it seems appropriate to diff erentiate the amount 
of remuneration due depending on the economic significance 
of the use act to the user. It should be noted that the use can 
be made by a third party on behalf of beneficiaries of these 
limitations, but that in such cases the remuneration to be 
paid may be higher than if it is made by the privileged indi-
vidual itself.

58	 Note that the Code does not otherwise deal with the legal pro-
tection of technical protection measures.





Journal of 
Intellectual Property, 
Information Technology,
and Electronic Commerce
Law

www.jipitec.eu 

www.jipitec.eu

