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Abstract:  This article provides a comprehensive over-
view of the regulations on e-commerce protection 
rules in China and the European Union. It starts by 
giving a general overview of different approaches to-
wards consumer protection in e-commerce. This arti-
cle then scrutinizes the current legal system in China 
by mainly focusing on SAIC’s “Interim Measures for 
the Administration of Online Commodity Trading and 
Relevant Service Activities”. The subsequent chapter 
covers the supervision of consumer protection in e-
commerce in China, which covers both the regulatory 
objects of online commodity trading and the applied 
regulatory mechanisms. While the regulatory objects 
include operating agents, operating objects, operat-
ing behavior, electronic contracts, intellectual prop-
erty and consumer protection, the regulatory mech-
anisms for e-commerce in China combines market 
mechanism and industry self-discipline under the 
government’s administrative regulation. Further, this 
article examines the current European legal system in 

online commodity trading. It outlines the aim and the 
scope of EU legislation in the respective field. Subse-
quently, the paper describes the European approach 
towards the supervision of consumer protection in e-
commerce. As there is no central EU agency for con-
sumer protection in e-commerce transactions, the 
EU stipulates a framework for Member States’ in-
stitutions, thereby creating a European supervisory 
network of Member States’ institutions and empow-
ers private consumer organisations to supervise the 
market on their behalf. Moreover, the EU encourages 
the industry to self- or co-regulate e-commerce by 
providing incentives. Consequently, this article con-
cludes that consumer protection may be achieved 
by different means and different systems. However, 
even though at first glance the Chinese and the Eu-
ropean system appear to differ substantially, a closer 
look reveals tendencies of convergence between the 
two systems.
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I. Introduction1

1 As a consequence of the commercialization of the In-
ternet, the world of the consumer has experienced 
a fundamental change.2 The ubiquity of the Inter-
net involves several advantages with regard to the 
availability of markets. The Internet allows consu-
mers and entrepreneurs to conclude contracts for 
the exchange of goods and services worldwide wit-
hout leaving their computers at home.

2 The features that specify online-trading from regu-
lar trades materialize in three areas: information 
flow, cash flow and commodity flow. Information 
flow represents the means of trading, cash flow pro-
vides the conditions for trading, and commodity flow 
is the result of the trading process. There are three 
factors that make e-commerce unique:

– Virtuality: E-commerce is carried out in a virtual 
online environment where the buyer and seller do 
not engage in face-to-face contact. Instead, consu-
mers use a computer to obtain information about 
sellers, the products and services they offer, terms 
and pricing.3

– Unboundedness: As the Internet has no physi-
cal boundaries, online transactions can be perfor-
med wherever an Internet connection is available. 
For consumers this means that shopping on the In-
ternet is not constrained by time or space, lowering 
the financial costs of searching for products and ser-
vices as well as saving time and energy. For online 
traders this means that they are also not constrai-
ned by time or space.

– Multiplicity of actors involved: A number of ac-
tors in addition to the consumer and the seller are 
involved in the e-commerce trading process to en-
sure verification.4

An e-commerce trading process comprises of three 
main stages: pre-contractual, contractual process 
and post-contractual. Each of these stages carries 
with it certain risks for consumers:

‑ Pre‑contractual stage: Consumers might be mis-
led about the identity of the trader, the products and 
services offered, and/or terms and pricing. He might 
also be subject to a lack of information on availabi-
lity of offers.5

‑ Contractual stage: Consumers face irregularities 
related to contract terms such as missing informa-
tion or use of pre-checked boxes (e.g. for insuran-
ces). Especially problems of consent evolve at the 
contractual stage: Personal information may be ex-
posed and consumer behaviour may be tracked wi-
thout the knowledge or consent of the consumer.6

‑ Post‑contractual stage: Products or services 
might not be delivered, or may be damaged in the 
transportation process, delivered products or ser-
vices, may not be as wanted, sellers may deal with 
complaints in an unsatisfactory manner, consumers 
may face challenges to return goods.

3 In response to the fact that the e-commerce markets 
between Europe and China is increasingly intertwi-
ned, German and Chinese experts worked together 
to conduct a comparative study on the regulation on 
consumer protection in the e-commerce markets in 
both regimes that seek to face exactly these challen-
ges. This piece summarizes and evaluates the fin-
dings of the study. For further information, please 
consult the study published with Beck/Hart/Nomos7.

II. Approaches to Consumer 
Protection in E-Commerce

4 Although these challenges are specific to e-com-
merce regulation, the Internet does not fall short of 
possibilities to regulate.8 Rather, innovative and fle-
xible measures are needed to achieve the respective 
goals. To address the risks outlined above, a number 
of instruments may be applied:9

 f government regulation, supervision and 
enforcement,

 f self-, or co-regulation,

 f technology,

 f prudent behaviour,

 f market surveillance.

5 Key regulations address, inter alia, 

 f licensing, information duties, misleading 
advertising, duties of platform operators 
(pre-contractual); 

 f conclusion of contract, form, contract terms, 
burden of proof (contractual process); 

 f remedies, the right to withdrawal, data protec-
tion (post-contractual).

6 Furthermore, in order to be effective, compliance 
with regulation is a major issue. This especially ap-
plies in the area of e-commerce, where regulation 
can barely keep paste with the fast developing e-
technology.10 Businesses and their associations 
may engage in self-regulation. These schemes have 
their own rules and methods for monitoring con-
duct. Technology, such as encryption, can be em-
ployed to reduce risks in the payment system. In 
principle, technology can be prescribed by law-ma-
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kers, through schemes, or selected by individual ac-
tors. In practice, it is most often agreed to at the  
scheme-level, or evolves in an uncoordinated fa-
shion at the market-level. The introduction of the 
Payment Card Industry Data Security Standard (PCI 
DSS) is an example of scheme-level decision-making 
whereas the common use of Secure Sockets Layer 
(SSL) is an example of the uncoordinated, ‘sponta-
neous’ adoption of a standard.

7 Finally, even elaborate rules and highly sophistica-
ted technologies are insufficient if consumers do not 
behave prudently. If consumers are not aware of the 
risks posed when conducting transactions on the In-
ternet, including the risks when simply using the In-
ternet to send and receive emails, little can be done 
to make the Internet and Internet payments safe. 
Therefore, one important precondition for secure In-
ternet payments is consumer education. Consumers 
have to be educated on the use of technical devices 
and the application of common sense when dealing 
on the Internet. Furthermore, they need to be aware 
of their rights and responsibilities and where to turn 
to when they need assistance.

III. The Legal System of 
Consumer Protection Rules 
in E-Commerce in China

8 In the initial stage of e-commerce legislation, legal 
norms at national level were established for regu-
lation of infrastructure, information services, ad-
ministration of domain name, etc., which laid the 
legal ground for the development of e-commerce. 
However, the effectiveness and security during on-
line trading were less attended to, let alone consu-
mer protection in e-commerce. At present, the laws 
and regulations on physical transaction still serve as 
the legal basis for litigation involving infringement 
of the rights of online consumers.11 

9 Since the beginning of the 21st Century, the legal 
framework regarding e-commerce has gradually 
been elaborated. Additionally, the e-commerce trade 
associations have developed self-regulatory norms, 
which help to enhance the legal situation conside-
rably.12 However, China’s online commodity trading 
still lacks a comprehensive body of legislation at pre-
sent. Furthermore, the protection of online consu-
mers’ rights has to be improved. 

1. Regulation on Consumer Protection 
in E-Commerce in China

10 On national level, the State Council adopted the Law 
on the Protection of the Rights and Interests of Con-
sumers (hereafter Consumer Code) in the year of 

1993.13 The Consumer Code is the main legal basis 
for consumer protection in China. Further consu-
mer protection rights are provided by additional 
acts and regulations, including acts on responsibi-
lities for product quality such as the Contract Act 
(1999)14, Product Quality Act (2000)15 and Drug Ad-
ministration Act (2001)16; acts on price supervision 
such as the Standardization Act (1989)17 and Price 
Act (1998)18; acts on market order such as the Act 
against Unfair Competition (1993)19, Advertising Act 
(1995)20 and Trademark Act (2001)21. Moreover, the 
State Council and other competent authorities have 
stipulated specific measures to implement the Con-
sumer Code.22 The majority of these measures ap-
plies to online trading and provides the basis for the 
fundamental legal guarantees on the protection of 
consumers’ rights. 

11 China’s central market supervisory authority, the 
State Administration for Industry and Commerce 
(SAIC) issued the Interim Measures for the Admin-
istration of Online Commodity Trading and Relevant 
Service Activities23 (hereafter: Measures), which 
took effect on 1 July 2010, since when online trad-
ing formally fell in the jurisdiction of SAIC in terms 
of market supervision. The Measures aim to safe-
guard market order in online commodity trading, 
to regulate behaviour in online commodity trading 
as well as its relevant services, to guarantee the le-
gitimate rights and interests of both the consumers 
and the business operators in online trading and to 
promote the sustained healthy development of the 
cyber economy.

12 In the Measures, the real-name registration system 
represents one of the key elements for consumer 
protection in e-commerce, which will contribute to 
the establishment of credit evaluation and disclosure 
systems as well as risk warning. Furthermore, the 
Measures stress that the principle of equity shall be 
reflected and respected in electronic contracts pro-
vided by online business operator of commodities 
and services and consumers must be pointed at con-
tract clauses of their most concern in a reasonable 
and a clear manner. Moreover, a receipt for goods 
or services, as an evidence of transaction, shall be 
issued by the business operator at the consumer’s 
request. In addition, the Measures highlight the im-
portance of protecting the consumer’s privacy and 
information security. To this end, online commod-
ity operators or service providers are obliged to safe-
guard collected information, to make fair use of it, 
keep it on file only for a given time period and de-
lete it in an appropriate manner. It is not allowed to 
collect any information that is of no relevance to the 
provision of goods and services. Unless otherwise 
prescribed by applicable laws and regulations, such 
information should not be used improperly, pub-
lished, rented or sold in any circumstances. A con-
solidated view indicates that the Measures success-
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fully address the issue of the management of online 
trading platform, and contribute to the protection 
of rights and interests of online consumers.

13 Despite the fact that the Measures partially solved 
the problems of managing online trading platforms 
and thus improved the protection of consumers’ 
rights and interests, there are still a lot of consu-
mer protection problems which are lacking proper 
solutions. In particular, online traders committing 
breach of contract, delivery of other products than 
those ordered due to forged product descriptions 
and images, delayed refund of purchase prices or 
transportation costs and low standards of product 
warranties indicate that the Chinese laws on consu-
mer protection in the field of e-commerce are still 
inadequate and need further improvement.  

14 Currently, there is no particular Chinese law which 
exclusively deals with consumer protection in e-
commerce, but generally, the Consumer Code ap-
plies. The same applies to the respective acts on busi-
ness transactions which were initially designed to 
deal with “non-virtual” contracts. Due to the spe-
cific circumstances in online trading, certain prob-
lems regarding consumer protection in e-commerce 
remain unsolved. This indicates that further impro-
vements in this area need to be made.

2. Supervision of Consumer Protection 
in E-Commerce in China

15 In China, e-commerce is primarily supervised by the 
government authorities, while trade associations 
and public media also play important roles in su-
pervision, significant complement to governmental 
regulation. However, in a society with a sound legal 
system and well performing market mechanisms, 
enterprises, consumers and communities shall pre-
dominantly assume the major responsibility. 

a.) Regulatory Objects of Online 
Commodity Trading

16 The Chinese regulatory system of online commodity 
trading shall ensure rational and effective supervi-
sion of certain regulatory objects. These objects ba-
sically include operating agents, operating objects, 
operating behavior, electronic contracts, intellec-
tual property and consumer protection.

(1) Operating Agents 

17 China implements a licensing system for operating 
agents engaging in online commodity trading. Ac-
cording to the Measures, the State shall implement 
a licensing system for-profit Internet information 

services and a record filing system for not-for-pro-
fit Internet information services. Furthermore ope-
rating agents engaging in for-profitInternet infor-
mation services must obtain a permit for operating 
a value-added telecommunications business in the 
form of Internet information services and a busi-
ness license to engage in online commodity trading 
in China. As online commodity trading covers a wide 
range of business fields, an operator, having obtai-
ned a business licence, is required to run his busi-
ness only within the approved business scope, ac-
cording to the law.

(2) Operating Objects

18 Goods and services that need special approval must 
be examined and approved by the competent ad-
ministrative departments. Online operating activi-
ties can only be conducted, if the operating agent is 
granted a corresponding trade licence. The compe-
tent departments in charge of examining and appro-
ving should monitor and administer Internet infor-
mation content according to their respective duties 
and responsibilities under law.

(3) Operating Behaviour

19 Serious competition violations and other illicit acts 
have not been rare in the course of the development 
of China’s online commodity trading.24 Thus, China’s 
regulatory attention is focused on issues, such as 
cybersquatting, infringement of the exclusive right 
to use brands or trademarks, operating an online 
commodity (or service) business without approval, 
selling franchised goods and services without per-
mission, using e-commerce to sell counterfeit, fake 
or smuggled goods, violating the market competi-
tion order of online commodity trading in the af-
tersale stage.

(4) Electronic Contracts

20 The Chinese Contract Law provides specific provisi-
ons on aspects of electronic contracts regarding sub-
jects, form, forming conditions, jurisdiction and the 
legal status of digital signatures.25 The main issues 
arising from an electronic contract in online commo-
dity transactions in China include contract fraud and 
incomplete or non-performance of contract terms.

(5) Intellectual Property

21 Infringements in China’s online commodity trading 
mainly include violations of rights. Typical violat-
ions are as follows:



2011 

Jörg Binding/ Kai Purnhagen

190 3

1. infringement of patent, author’s rights and co-
pyright (for instance, Wanfang Data Co., Ltd re-
peatedly made Masters or Ph.D. dissertations 
available for commercial use in its electronic dis-
sertation database without authorization; this 
act prompted several cases of copyright infrin-
gement litigation. As the court ruled that Wan-
fang Data Co., Ltd committed infringements, 
the defendant was required to compensate the 
authors);

2. infringement of website names (for example, mi-
micking or piracy of the name or web pages of 
other sites);

3. infringement of Chinese domain names (for ex-
amples, mala fide registration of Chinese domain 
names of well-known enterprises, old brands or 
trademarks).

(6) Consumer Protection

22 As already mentioned above, the protection of 
consumer’s rights and interests mainly concerns the 
protection of personal data of consumers, which re-
quires that the online commodity operator and on-
line service provider should follow the four prin-
ciples of information safeguard, fair use, given time 
limit and appropriate disposal.

b.) Regulatory Mechanisms

23 Based on legal norms, the regulatory mechanism for 
e-commerce in China combines market mechanism 
and industry self-discipline under the government’s 
administrative regulation.

(1) Legal Supervision

24 Over the past decade, China has issued thirty laws 
concerning the regulation of the Internet, which 
deal with commerce, taxation, information, network, 
payment, security, logistics and protection of con-
sumer rights. The continuous improvement of rele-
vant legislation by the National People’s Congress 
and its Standing Committee lays the prerequisite for 
effective legal supervision. However, the present le-
gal situation does not meet the needs of regulatory 
practices. For example, it is difficult for consumers 
to receive compensation from online business ope-
rators for personal or property damages. First, on-
line business operators often conceal their actual 
addresses intentionally or unintentionally, which 
makes it difficult to locate them. Second, they easily 
evade their responsibilities because of other parties 
involved in online transactions including electronic 
payment services, online trading platforms and logi-
stics companies. Finally, due to the wide coverage of 

online transactions and the multiple parties invol-
ved, it is difficult to define which party shall be held 
liable for return and exchange costs. 

(2) Administrative Supervision

25 In China, administrative regulation represents one 
of the primary regulatory methods for online com-
modity trading, which is implemented by twelve 
government departments throughout the whole 
process of online commodity trading. Administra-
tive regulation in the pre-trading stage includes: 
market access permits for business entity, quality 
controls on commodities, regulation of Internet ad-
vertisement, and protection of intellectual property 
rights. Administrative regulation in the trading stage 
mainly focuses on the monitoring of electronic con-
tracts and consumer rights protection. Post-trade 
administrative regulation attends to the following 
two areas: monitoring of the fulfilment of post-sale 
customer services and supervision of logistics.  The 
Measures, which represent the first administrative 
regulation aiming to develop and regulate online 
commodity trading and related services, play a cru-
cial role in the regulation of China’s online commo-
dity trading.

26 However, the administrative supervision of online 
commodity trading faces numerous problems. For 
instance, supervision enforcement officers often 
lack the occupational skills needed to deal with il-
licit online trading activities, as they often cannot 
handle modern IT technologies properly and do not 
possess sufficient knowledge of the online market. 
Furthermore, the IT equipment often does not meet 
the highly sophisticated technical needs required for 
an efficient supervision. 

27 Due to China’s decentralized market supervisory sys-
tem, the cross-border coordination between the lo-
cal AICs is at a rather low-level. For example, the 
AICs’ information systems solely cover business enti-
ties at the provincial level. Thus, it is difficult for the 
AICs to supervise online commodity traders which 
are registered in another province. Beyond that the 
supervisory scope of AICs is mainly limited to the 
registration of online business entities and online 
advertising, while the supervisory capacities with 
regards to other forms of illegal online activities, 
such as online fraud, violations of intellectual pro-
perty rights and online business operations without 
licence, are weakly developed. 

28 Further, practice has shown that the supervision 
of post-sale customer services is particularly insuf-
ficient. This frequently applies to services such as 
the return of products, technical support, instal-
lation and repair guarantees. Consumers are often 
hampered to use these services, as it is impossible 
to identify the original seller or the seller does not 
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comply with the service commitments. Thus, AICs 
need to intensify their supervision efforts on post-
sale online trading services.

(3) Market Mechanism

29 In China, market power is manifested in the dyna-
mics between providers, consumers, and provider-
consumer relationships. A fair competitive envi-
ronment will be encouraged by both providers and 
consumers in order to achieve development through 
competition and the protection of rights. Both pro-
viders and consumers will monitor each other’s tra-
ding activities, and report to authorities in the case 
of illegal trading. Providers and consumers will also 
monitor each other’s actions in the process of tra-
ding in order to protect their own rights.

(4) Other Regulatory instruments

30 Trade association26 and public media supervision are 
important complement to governmental regulation. 
Trade associations can utilize mechanisms of self-
discipline and self-regulation,27 while public media 
can monitor the effectiveness and efficiency of reg-
ulatory efforts by legal means, administrative means 
and trade associations. However, the Chinese Inter-
net trade associations are still in an immature stage, 
and so are their efforts to self-regulation. Some trade 
associations have even imposed measures to protect 
their interests under the guise of ‘self-regulation’. 

IV. The Legal System of 
Consumer Protection Rules 
in E-Commerce in the EU

31 Consumer sales protection in European e-commerce 
is mainly regulated in contract law through Direc-
tive 97/7/EC on the Protection of Consumers in res-
pect of Distance Contracts.28 In addition, some pro-
visions of Directive 2000/31/EC on e-commerce29 are 
applicable. Both need to be viewed in light of the ge-
neral Directive 1999/44/EC on certain aspects of the 
sale of consumer goods and associated guarantees.30

32 The European Commission has reviewed both 97/7/
EC and Directive 1999/44/EC on certain aspects of 
the sale of consumer goods and associated guaran-
tees. In the meantime, the European Council and Par-
liament have adopted a proposal for a Directive on 
Consumer Rights which merges the existing EU con-
sumer directives on E-commerce with the doorstep-
selling Directive, which is expected to enter into 
force approximately at the end of this year.31

1. Regulation on Consumer Protection 
in E-Commerce in the EU

33 The aim of EU legislation in the field of distance sel-
ling is to put consumers who purchase goods or ser-
vices through distance communication means – such 
as the use of the Internet (e-commerce) – in principle 
in a similar position to consumers who buy goods or 
services in resident shops. Directive 97/7/EC provi-
des a number of fundamental legal rights for con-
sumers in order to ensure a high level of consumer 
protection throughout the EU.

34 Generally, Directive 97/7/EC in respect of distance 
contracts applies to all consumer distance contracts 
made under the law of an EU-Member State. In this 
respect ‘distance contract’ means any contract con-
cerning goods or services concluded between a sup-
plier and a consumer under an organized distance 
sales or service provision scheme run by the sup-
plier, who, for the purpose of the contract, makes ex-
clusive use of one or more means of distance commu-
nication up to and including the moment at which 
the contract is concluded.32

35 Some types of contracts are excluded from all the 
provisions of the Directive, for instance, all B2B and 
C2C contracts, contracts concluded via automated 
vending machines or automated commercial prem-
ises, contracts for financial services and contracts 
concluded through a public auction.33 However, on-
line auctions as they are exercised inter alia on eBay 
usually do not fulfil this requirement and are there-
fore principally within the scope of Directive 97/7/
EC. Other exempted areas such as financial services 
do also not fall short of regulation, as special regimes 
such as Directive 2002/656/EC concerning the dis-
tance marketing of consumer financial services34 (Fn. 
einfügen: OJ L 271, 9.10.2002, pp. 16-24.) apply.

36 Other types of contracts are excluded from the core 
provisions of the Directive, such as the provision of 
comprehensive information before the purchase and 
the right to cancel the contract. These include con-
tracts for the supply of foodstuffs, beverages or other 
goods intended for everyday consumption supplied 
to the home of the consumer, to his residence or to 
his workplace by regular roundsmen.35 The same li-
mitation applies for services to be performed on a 
specific date or within a specific period such as con-
tracts for the provision of accommodation, trans-
port, catering or leisure services,36 as most of these 
contracts are already protected by special regulati-
ons such as Directive 90/314/EEC on package travel, 
package holidays and package tours.37



2011 

Jörg Binding/ Kai Purnhagen

192 3

2. Supervision of Consumer Protection 
in E-Commerce in the EU

37 In the EU, there is no central agency for consumer 
protection in e-commerce transactions. Instead the 
EU stipulates a framework for Member States’ ins-
titutions, thereby creating a European supervisory 
network of Member States’ supervisory institu-
tions38 and empowers private consumer organisa-
tions to supervise the market on the consumer’s   
behalf.39 Moreover, the EU encourages the indus-
try to self- or co-regulate e-commerce by providing 
incentives.

a.) EU Market Surveillance of Consumer 
Protection in E-Commerce 

38 Although there are several agencies at the European 
level carrying out market surveillance activities re-
garding a number of market regimes, such as phar-
maceuticals, chemicals and foodstuffs,40 no general 
agency at European level deals with market surveil-
lance of e-commerce transactions. Rather, these sec-
tor-specific agencies occasionally conduct market 
surveillance of consumer protection in e-commerce 
within their legal mandate to supervise the Euro-
pean market. They mainly do so by issuing warnings, 
for example, to refrain from buying counterfeit me-
dicines over the Internet. Despite the fact that EU ge-
nerally tends to increase the number of market areas 
which are supervised by EU agencies,41 there are no 
plans to establish an agency that monitors consu-
mer protection in e-commerce.

39 Within the field of consumer protection in e-com-
merce, there are only a few provisions which form 
a regulatory framework for Member States to carry 
out market surveillance. Some of these frameworks 
rather provide general rules and principles, which 
leave a margin to Member States how to conduct 
market surveillance activities; others only give little 
scope to Member States for discretionary actions. 
However, each of these regulations target Mem-
ber State regulation towards specific addressees. 
With respect to Member States’ institutions, EU law 
frames the set-up of Member State regulatory au-
thorities42 and their investigation and enforcement 
powers.

40 In order to foster coordination in the area of e-com-
merce, the EU Commission established in Regula-
tion (EC) 2006/2004 on Consumer Protection Coope-
ration43 network regulations for authorities, which 
are responsible for enforcement in the Member Sta-
tes.44 The Regulation lays down the framework and 
general conditions under which these authorities 
must cooperate. With respect to the special area of 
e-commerce, the Commission established the ad-

visory body ‘European Regulators Group for Elec-
tronic Communications Networks and Services’ in 
Decision 2010/299/EU45. According to para. 2 of this 
decision, its main responsibility is to make a ‘contri-
bution towards consistent regulatory practice by fa-
cilitating cooperation between national regulatory 
authorities (NRA’s) and between NRAs and the Com-
mission and by providing an interface for advising 
and assisting the Commission in the electronic com-
munications field.’

b.) Consumer Organisations in 
Market Surveillance 

41 In EU law, private consumer organizations play a 
major role in the market surveillance of all kinds of 
consumer protection rules. According to Art. 7(2) 
of Directive 93/13/EEC, Member States shall pro-
vide ‘provisions whereby persons or organizations, 
having a legitimate interest under national law in 
protecting consumers, may take action according 
to the national law concerned before the courts or 
before competent administrative bodies for a deci-
sion as to whether contractual terms drawn up for 
general use are unfair, so that they can apply appro-
priate and effective means to prevent the continued 
use of such terms.’ Hence, with regard to unfair con-
tractual terms in e-commerce, Member State con-
sumer organizations must be granted a standing in 
civil proceedings in order to facilitate judicial con-
trol of general terms and conditions. According to 
Art. 3(b) Directive 98/27/EC46, consumer organiza-
tions may even be granted a special locus standi ac-
cording to injunction procedures in matters of coll-
ective consumer protection.

42 This broadly defined task assignment results from 
the fact that the individual rights approach in consu-
mer protection faces serious problems when applied 
in reality. Breaches of consumer protection law, if 
viewed individually, regularly cause slight damage 
only. As these losses generally fail to outweigh the 
risks involved in litigation, consumers tend not to 
enforce their rights in court procedures. However, 
if viewed in total, the damages caused by breaches 
of consumer protection rights have a huge negative 
impact on the common market as a whole – both fi-
nancially and as regards to the consumers’ trust in 
e-commerce. In order to cope with this problem, the 
European Commission assigns independent private 
parties, such as consumer organizations, with the 
task to claim the consumer’s rights on their behalf.

c.) Self- and Co-regulation 

43 The EU adopts innovative regulatory methods, such 
as self- and co-regulation by the parties concerned, 
in order to keep pace with the highly technical is-
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sues involved in e-commerce as a rapidly develo-
ping industry. 

44 EU legislation for example fosters industry self-regu-
lation by providing financial help to facilitate the es-
tablishment of certain self-regulation organizations. 
The most prominent example is the Euro-Label-Or-
ganisation47 which acts as an umbrella organization 
for several national organizations. It sets standards 
and monitors compliance in collaboration with na-
tional organizations.

45 Following the ‘new approach’48, private standardiza-
tion organizations are entitled to develop standards 
in e-commerce. According to Art. 17 Framework Di-
rective 2002/21/EC49 the European Committee for 
Standardisation (hereafter CEN), the European Com-
mittee for Electronical Standardisation (hereafter 
CENELEC), and the European Telecommunications 
Standards Institute (hereafter ETSI) are authorised 
to develop standards for electronic communications 
networks, electronic communications services and 
associated facilities and services upon request of the 
Commission. Each of these Committees are private 
organizations, whose set-up, organization and struc-
ture are, however, subject to European regulation. 

46 Furthermore, the EU also supports the introduction 
of codes of conduct for the respective industries. In-
deed, several codes of conduct are currently in use 
in European e-commerce. Several trade associations 
such as the Federation of European Direct and Inter-
active Marketing49 or the European E-commerce and 
Mail Order Trade Association50 provide such codes.

V. Comparison and Conclusion 

47 As the comparative analysis has shown, consu-
mer protection may be achieved by different me-
ans and different systems. However, even though 
at first glance the Chinese and the European sys-
tem appear to differ substantially, a closer look re-
veals tendencies of convergence between the two 
systems. In Europe, the problems of enforcement 
and of ensuring consumer protection are acknow-
ledged in practice, thus leading to a hybrid approach 
of private enforcement and state-based supervision 
of markets, in combination with making use of com-
petition (market) forces. State authorities, as well 
as empowered associations, monitor misbehaviour 
in markets in order to protect weaker parties. Defi-
cits in enforcement still have to be admitted, thus 
leading to initiatives to establish collective actions 
or to give more power to state authorities. On the 
other hand, China has qualified consumer protec-
tion as a state policy which cannot be left to indivi-
dual enforcement as market inefficiencies may lead 
to unwanted mistrust by consumers and underde-
velopment of markets and production. Neverthel-

ess, individual enforcement and supervision by as-
sociations has been enhanced in recent years so that 
it is fair to say that some European elements of pri-
vate enforcement may also be identified in the Chi-
nese system. The European system, which strongly 
emphasized private market regulation, increasin-
gly acknowledges a need for governmental super-
vision. This supervision, however, resembles not so 
much in traditional top-down regulation but in net-
work governance models and incentives approaches. 
China, which emphasized state supervision, incre-
asingly recognizes private regulatory mechanisms 
to govern the e-commerce market. In this respect, 
both regimes, despite many differences in detail, in-
deed come closer.
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A. Introduction

1 Since 1973 there has been a data protection law in 
Sweden.1 Germany’s “Federal Data Protection Act” 
- BDSG2 dates from 1977. This was preceded, in as 
early as 1970, by a data protection law for the Ger-
man Federal State of Hessen.3 The demand for pro-
tection was due to the menace emanating from “me-
chanical data processing”, the central systems and 
data files. As a result, “personal data” came to the 
fore as regulatory subject. By way of an anticipated 
need for protection of a fundamental right, the in-
dividual was to be protected, within an initially nar-
rowly defined scope of application, from a situation 
in which this menace became reality (principle of 
imposing a ban with permit reservation).

2 Since 1995, there has been a unified data protection 
regime at EU level in the form of directive 95/46/EC 
dated 24 October 1995 “on the protection of indivi-
duals with regard to the processing of personal data 
and on the free movement of such data”. Article 8 of 
the EU Charter of Fundamental Rights affords “the 
protection of personal data” the same level of pro-
tection as the Charter’s article 11 affords to freedom 
of expression and information.

3 In the course of time, the BDSG has been amended se-
veral times. The aforementioned directive was sup-
plemented by directive 2006/24/EC dated 15 March 
2006 on data retention and before that, on 12 July 
2002, by directive 2002/58/EC on the processing of 
personal data and the protection of privacy in the 
electronic communications sector, which has also 
been amended since then. It is safe to say that there 

Abstract:  A substantial reform of data protection law 
is on the agenda of the European Commission as it 
is widely agreed that data protection law is faced by 
lots of challenges, due to fundamental technical and 
social changes or even revolutions. Therefore, the au-
thors have issued draft new provisions on data pro-

tection law that would work in both Germany and 
Europe. The draft is intended to provide a new ap-
proach and deal with the consequences of such an 
approach. This article contains some key theses on 
the main legislatory changes that appear both nec-
essary and adequate.
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is a largely integrated data protection system within 
the EU on the abstract level. In concrete terms, how-
ever, there are substantial differences which are due 
to the somewhat divergent implementation of the 
pertinent provisions, but also to other differences 
between the legal systems involved.

4 An increasingly negative feature is a deficit in terms 
of flexibility and balancing ability. On the one hand, 
the free flow of data at EU level is not to be obstructed; 
while, on the other hand, the principle of prohibi-
tion continues to enjoy top priority, despite the fact 
that in the private sphere the freedom of economic 
activity as well as the freedoms of opinion, expres-
sion, information and communications need to be 
accorded the same priority.

5 As a result, both the EU and each of its member states 
are bound to define very far-reaching exemptions, 
so as not to (excessively) impede “normal data pro-
cessing” and “normal communications”. What is la-
cking is a more explicit substantive definition of the 
actual object of protection [Schutzgut]. Even the EU 
Charter of Fundamental Rights refers to the indivi-
dual and/or the right of personality only in indirect 
terms while putting the focus on data.

6 The current standardisation of data protection law 
neither reflects what has meanwhile become stan-
dard practice, as very graphically illustrated by Fa-
cebook, Google etc., nor technological develop-
ments, nor, in particular, the needs of the economy 
or people’s changing communication habits. 

7 Particularly ignored is the fact that individuals, in 
many respects, have become active members of net-
works in a form that turns them into data proces-
sors themselves.4 

8 Another perception is that, up until now, liability 
concepts have not been really effective in comba-
ting data breaches. Rather, infringements of data 
protection law have so far been “worthwhile” for 
the infringers.

9 A special problem is the protection of data in big in-
ternational corporations in the area of order data 
processing. Another serious defect of data protection 
law is the fact that the actual protective mechanisms 
are overlaid by very vague but high-ranking protec-
tion principles, such as the principle of prohibition 
and the principle of data avoidance.

10 A principle that requires far greater emphasis is the 
principle of earmarking. 

11 The EU currently plans to renew data protection - 
not, however, by directly amending the EU data pro-
tection directive 95/46/EC, but rather, it appears, in 
the form of a regulation (see GDD [Society for Data 
Protection and Data Security] press release of 17 No-

vember 2011). Some input and public statements by 
Commissioner Reding5 are available in advance of 
this new regulation.  Particularly noteworthy in this 
context is the Commission’s legislatory framework 
of 4 November 2010, laying special emphasis on “pri-
vacy by design” and “privacy by default”, but also on 
“accountability” as contemplated new principles to 
govern a modern form of data protection.6

12 The authors have on the one hand sought to present 
a draft BDSG for the non-public sphere (i.e. the eco-
nomic field), designed to avoid a substantial num-
ber of the “defects” marring the current provisions; 
while, on the other hand, addressing proposals of 
the Commission.

13 What can possibly also be achieved by fleshing out 
a protected interest in terms of substantive law is a 
larger measure of compatibility with US data protec-
tion law. In the US, data protection is largely gover-
ned by individual laws while seeking, to a greater 
extent than in Europe, to strike a balance with the 
freedom of communication. The concept proposed 
by the present authors also places greater empha-
sis on the pursuit of such a balance, by making the 
protected interest suitable for involvement in a di-
rect balancing process. According to the current re-
gulations, such a balancing process must be imple-

mented at a stage which is not suited to the purpose.

B. The authors’ concern

14 The authors have put up for discussion a draft for 
the renewal of the data protection law.7 In doing so, 
they have been guided by the desire to leave well-
trodden paths in the assessment and discussion of 
data protection, pursue new approaches and thereby 
draw the appropriate consequences.

15 There is general agreement that data protection 
has to cope with  a host of new challenges which, 
while only being alluded to in manifestations and/
or trends reflected in catchwords like “social net-
works”, very often harbour fundamental techno-
logical and social changes or possibly even revo-
lutions. Some of these developments have been 
closely watched and put up for discussion  by the 
EU e.g. through the “Group of 29” or the Internati-
onal Working Group.8 Thus, the “Group of 29” dealt 
with the RFID9 issue,  with smart metering10 and geo-
location11 while social networks were addressed as 
early as 2009.12

16 We propose to show in the context of the following 
the policy decisions the EU is facing in tackling the 
planned re-design of European data protection law.13
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C. Privacy by design 

17 First thesis: Privacy by Design is inconceivable and 
bound to remain a hollow term so long as the focus 
of protection is on data. Privacy by Design requires 
modelling and implementation of the Private Sphere 
as the essential protected legal interest. Otherwise 
the decisive design standard – also required for pur-
poses of justifiability – would be lacking.

18 The postulate underlying Privacy by Design is to re-
think the technological side of the entire data pro-
tection regime (including along the lines of privacy-
enhancing technologies, PET14). What is also needed, 
however, is bringing into focus the protection of the 
private sphere as the actual centrepiece of data pro-
tection. Privacy by Design is of outstanding impor-
tance to the Commission.15

19 It is one of the special challenges to define an inter-
nationally comprehensible protected legal interest 
that builds on the protection of the personality, its 
roles and spheres while departing from the focus 
on “data” as the primary regulatory purpose. Given 
the current scope of data processing operations, the 
aim cannot be to minimise the incidence and usage 
of data as such without differentiating between dif-
ferent data categories. Rather, any approach along 
the lines of Privacy by Design must focus on desig-
ning technological processes in such a way that the 
private sphere of users is respected and/or protec-
ted to the greatest extent possible.

20 It will hardly be possible to develop appropriate 
modelling standards for information systems/net-
works, let alone practicable, deterrent liability con-
cepts without defining a flexible substantive pro‑
tected legal interest (supported by PET16).  The EU 
made it clear, already in its Data Protection Directive 
that data protection should not and must not lead to 
an obstruction of “the free flow of data”. This means 
in theory, that what is generally accepted is a kind of 
unison or parity between data protection on the one 
hand and the free movement of data on the other.17 
In fact, however, data protection has come to pre-
vail over “the free flow of data”, which has remai-
ned a hollow term for lack of fleshing out.

D. Abolition of the principle 
of prohibition

21 Second thesis: The principle of prohibition should 
be abolished as it amounts, in the conditions of net-
worked communications, to a prohibition of com-
munication that is incompatible with the protec-
tion of free communication imperative in an open 
democratic society.

22 The current principle of prohibition amounts to a 
regime of exemptions to the rule. Actually, exemp-
tions should be narrowly defined as is the case time 
and time again in data protection literature.18 How-
ever, any narrow interpretation leads to excessive 
constraints on free communication.

23 While both Germany and the EU, by embracing the 
principle of  prohibition, have internationally come 
to be reputed for having created a maximum degree 
of data protection, it is noticeable that in practice 
data protection has become riddled with holes or 
even rendered inappropriate compared to most  
other recent developments. This is partly due to the 
way exemptions are regulated and the difficulties in 
interpreting them.  Moreover, individuals increasin-
gly become actors within the social networks and/
or information systems, so that the classical idea of 
a kind of antagonism – i.e. the storage/processing 
systems on the one hand and those affected by them 
on the other - is no longer tenable.

24 Pitting “data protection” against “the free flow of 
data” is no viable weighing model. The idea of the 
free flow of data is right in that the parties involved 
in it are the individuals affected on the one hand, and 
institutions on the other which are in a position to 
claim rights that are secured by the basic law. This 
applies to both the freedom of communication and 
– where business activities are concerned - to ent-
repreneurial freedom.

25 In order to make the personality with its spheres 
and functions adequately capable of protection, it 
first has to be implemented e.g. as a protected mo-
del. Every attempt to do so in the context of the term 
“personal data” has failed. Interestingly, the data 
movement rules of the EU Directive and of the BDSG 
entirely even out the grading of sensitivities to the 
point of eliminating them entirely. By contrast, the 
BDSG’s provisions on “safety” (section 9, technical 
and organisational measures) call for these rules by 
the backdoor without providing the addressee with 
a pertinent standard.

26 The operation of the principle of prohibition, 
which triggers a rigid mechanical effect, has been 
illustrated by Peifer, using the example of the beha-
viour-oriented user approach.19

27 “However, the translation of these constitutio-
nal values into data protection law has produced 
a close-meshed regulatory network which, in the 
individual case, very quickly leads to the enforce-
ment of a rigid principle of prohibition. This is es-
sentially due to four – selected and by no means  
exhaustive – factors.20

28 In this context Peifer cites the following influences:21
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 f the principle of prohibition as such,

 f the broad definition of the term “personal data”,

 f the lacking effect of a consent procedure (con-
sent as a tool practically being insignificant),

 f the excessively broad scope of application of the 
BDSG.

29 Peifer concludes that data protection law is a “pro-
hibition-oriented and rigid instrument”.22

30 Only very few of the host of tools provided for by the 
EU Data Protection Directive make a real impact des-
pite the fact that they, unlike the principle of prohi-
bition, are very flexible and far closer to the exercise 
of control by the personality and/or the individual, 
in particular through a combination of  purpose ori-
entation and earmarking. Within certain limits, the 
principle of prohibition can in the final analysis be 
shifted to subsequent stages and/or to the protec-
tion of certain spheres, i.e. privacy23 and/or to the 
core area of personality.24 Guiding principles should 
be freedom of communication combined with dis-
closure obligations, voluntary commitment25 and 
earmarking.

E. Stages of sensitivity and 
tools, earmarking

31 Third thesis: The protection of the personality can 
be substantially specified by combining a grading of 
a basically free movement of data with a staggering 
of a set of tools, ranging from opting out e.g. in case 
of a change of earmarking up to opting in and/or re-
quiring consent for the handling of sensitive data be-
cause thus a correlation can be established between 
the intensity of and the need for protection. This en-
hances the effect of the instrument of earmarking 
while relegating the principle of prohibition to spe-
cific spheres, areas and threats.

32 “Earmarking” is in theory a high-priority tool in 
both the BDSG and the EU Directive (see article 6 
paras. 1 b) and c). While forming part of the prin-
ciples of quality in the context of the EU Directive, 
this instrument makes hardly any impact in practice 
or is completely absent there. Given that you can-
not, for lack of context, recognise the sensitivity or 
triviality of data as such, it is imperative to intro-
duce the context factor for purposes of protection 
and, consequently, roles and spheres. This is a mat-
ter of the self-monitoring of selective and/or secto-
ral visibility.

33 The voluntary nature of participation in (Inter-
net-based) communication must not lead to an un-
bridled obligatory surrender of the resultant data. 

This applies notwithstanding the fact that “data” 
has long since become a form of currency.26 The bar-
ter trade is taking place in terms of commerciali-
sation27 where the party affected surrenders “its” 
data against gratuitous performances. Seen from this 
angle, many large providers offering services wit-
hout direct payment are acting as “data hoovers” 
bent on cashing in on their success reflected in the 
large number of participants through the sale of 
and/or trade in the data thus collected.28 What is 
required in regard to this kind of data is a limitation 
of usability by earmarking.

34 Where potential protection is concerned, what mat-
ters is not more or less conscious statements (ex-
ternalism), but rather their perpetuation and alter-
native use (misappropriation). What still needs to 
grow is the awareness that “communication data” 
– at least in the non-contractual context – is prima-
rily intended only for the area of communications 
and may not, where appropriate, be used in a cursory 
manner. The “traces” of communications on the net, 
call to mind that a laptop is not a fall-back position, 
but nevertheless belongs to the private sphere and 
is subject to the protection of secrecy.29

35 A multi-stage system30 could cover a spectrum ran-
ging from:

1. Freedom of information and (online) freedom 
of action

2.  through earmarking, 

3. limited, sectoral visibility,

4. specific areas, types of data/conditions up to   

5. prohibition in principle complete with protec-
tion of the core of personality.

36 Until now the “special categories of data” (article 8 
EU Directive) have been a foreign body in the regu-
latory system since neither the EU Directive nor the 
BDSG is based on a substantive law concept embra-
cing the spheres and/or roles of the individual and 
the varying “sensitivities” and visibilities involved. 
This is where clear priorities should be established 
along with a system of distinct differentiation bet-
ween diverse stages of sensitivity.

F. Balancing capacity of the 
protection model

37 Fourth thesis: Art. 8 of the EU Charter of Funda-
mental Rights ranks the protection of personal data 
among the fundamental rights. This does not by any 
means establish prohibition as a sacrosanct prin-
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ciple. Article 11 of the Charter of Fundamental Rights 
(freedom of expression and information) lays claim 
to the same priority as article 8, so that there is no 
way of postulating the precedence of one of these 
fundamental rights over the other. Statements co-
vered by the protection of article 11 are in any event 
“legitimate” pursuant to article 8.

38 Hence, making a general rule for the handling of 
personal information – i.e. a rule not confined to 
the principle of prohibition – would be compatible 
with article 8 of the Charter provided that, in lieu 
of that principle, a balancing level were introduced, 
pitting the protection of the individual against the 
freedom of information, communication and expres-
sion. In that case, the handling of personal informa-
tion would be directly governed by the principle of 
good faith even though various substantive coun-
ter-positions of the data processor would also be ta-
ken into account. 

39 The present thesis therefore needs to be supplemen-
ted by the sub-thesis that the actual obstacle to ad-
justing to a substantive protected legal interest is not 
the Charter but rather the EU Data Protection Direc-
tive. After all, article 7 of EU Directive 95/46 makes 
it abundantly clear, even though not by the same 
terms, that personal data may be processed “only” 
if one of the requirements listed in the Directive is 
satisfied. The following listing is enumerative, only 
offering rudimentary balancing opportunities while 
specifying another extremely powerful data protec-
tion tool, i.e. the principle of necessity (in sub-para. c).

40 Article 7 would have to be modified if the protection 
of personal data were to be replaced by the substan-
tive protection of the personality from being im-
paired by the processing of information by weighing 
such protection against the justified interests of the 
party processing such information. A pertinent key 
is provided by article 9 in regard to freedom of ex-
pression. Given, however, that the other rights of 
data processors would have to be taken into account 
at almost the same ranking, care needs to be taken of 
a plethora of further equally fundamental rights. It 
appears appropriate to abolish the principle of pro-
hibition rather than to first establish the ban and 
then follow it up with a host of further exemptions.

G. Transparency to counter 
an intangible threat

41 Fifth thesis: Transparency means for the individual 
to be aware of the threat potential arising in the 
wake the “data traces”31 left behind and accumula-
ting – mostly as a matter of course. One possible ap-
proach is the principle of “accountability”.32

42 The “diffusely perceived” threat has relevance in 
terms of constitutional law.33 The BVerfG (Federal 
Constitutional Court), as early as in its ruling on the 
census, affirmed the existence of inter-action bet-
ween the fear of expressing one’s opinion – i.e. a 
phenomenon to be taken into account very care-
fully from the point of view of democracy – and the 
consequent constraint and risk of being observed.34 

43 While the BDSG is being interpreted as establishing a 
right to informational self-determination – even as a 
protected legal interest.35 The legislator has not ac-
ted on it, not even in section 1 para. 1 (“Object”) even 
though there is no unintentional lacuna because the 
mandate to incorporate this legal tenet was delibe-
rately omitted by several amendments. Meanwhile, 
the same applies to the fundamental IT right (funda-
mental right to safeguarding the integrity and confi-
dentiality of information technology systems) which 
was not expressly incorporated either.36 In view of 
the three amendments made in 200937 this omission 
is not due to oversight.

44 Arguing for the need to incorporate the fundamen-
tal IT right, the BVerfG expressly points to lacunae 
in the scope of protection offered by the right to 
informational self-determination.38 In response to 
new threats, the BVerfG has again broadened the 
range of protected legal interests, specifically by ad-
ding the IT systems of the fundamental rights hol-
der. The right to privacy encompasses this funda-
mental right by way of protection against “secret” 
infiltration, expressly protecting the “core area of 
the personal way of life”.39 What is therefore called 
for now is a re-definition of the protected legal in-
terest including provision for diverse spheres of vi-
sibility and sensitivity.

45 Logging of user behaviour is tantamount to spying 
them out. Secret spying out is perceived as interfe-
rence with the private sphere even if conducted en-
tirely anonymously.40

46 The secrecy of observation has a clear parallel in 
the internet user profile. Many users perceive the 
wide-ranging storing of data at Facebook, Apple and 
Google as interference with their private sphere. The 
secret and uncontrolled logging and evaluation of 
user habits is perceived as spy-out of the user diffe-
ring but slightly, if at all, from the targeted online 
search of a computer hard disc.

47 The BVerfG has addressed the “diffuse menace” in-
herent in the logging of user behaviour. While the 
court’s ruling relates to public authorities,41 the 
menace also emanates from “Facebook”, “Apple” or 
“Google”, and/or users perceive a “diffuse threat” 
from the “traces” left by them on the Net.42
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48 The BVerfG demands transparency to counter the 
“diffuse threat” posed by uncontrolled data stocks, 
which permits the conclusion that the legislator is 
called upon to create clear-cut regulations for the 
collection and usage of data stocks.43

49 The burden weighing on the individual44 in the form 
of data relating to him/her as a concrete embodi-
ment of “threat”, i.e. the actual potential, could sub-
stantially be reduced if “cursory” traces of and, in 
particular, “waste products” from the use of tech-
nological systems were to remain cursory, i.e. fade 
at short notice and thereafter disappear, also against 
the background of the “right to oblivion”.45

50 The requirement enshrined in constitutional law 
is a ban at least on “total data capture” by the 
state.46 This must also apply to the non-public sec-
tor. The danger arises where earmarking in com-
bination with merely sectoral visibility is not com-
plied with.47

51 “Thus, the introduction of telecommunications data 
storage cannot be looked upon as a model for the 
creation of further collections of groundlessly re-
tained data, but rather compels the legislator to 
observe greater restraint when considering new 
storage obligations or authorisations against the 
background of the entirety of already existing data 
pools.  The fact that the exercise of freedom by ci-
tizens must not be totally recorded and registered 
forms part of the constitutional identity of the Fe-
deral Republic of Germany (cf. the BVerfG on the re-
servation of identity as enshrined in the Basic Law, 
ruling of the Second Senate dated 30/6/2009 – 2 BvE 
2/08 et al. – juris, marginal no. 240) to the protection 
of which the Federal Republic is committed both in a 
European and an international context. The precau-
tionary retention of telecommunications data con-
siderably narrows the leeway for further ground-
less data collections including through the European 
Union.”48

52 What is required is a kind of amendment to the right 
to integrity of the private “ITC sphere”, possibly 
along the lines of the BVerfG’s judgment on online 
search49 - a ruling also taken up by the Commission.50

53  “The general right to privacy (article 2 para. 1 in 
conjunction with article 1 para. 1 Basic Law) encom-
passes the fundamental right to guarantee of the 
confidentiality and integrity of information tech-
nology systems.”

54 The amendment would be to the effect that such pro-
hibition in principle must not be confined to the sec-
ret spying out of the private ITC but must extend to 
the indirect use thereof through deep packet inspec-

tion or through the environment of application pro-
grammes and/or the browser (e.g. via flash cookies).

H. Strengthening of the requirement 
of consent as a tool

55 Sixth thesis: The usability of consent is being 
overestimated.

56 Consent is not seen, at least in Germany, as a viable 
alternative to a legal reform as a basis.

57 While theory looks upon consent as the best me-
ans of ensuring the autonomy of the parties affec-
ted, it proves inappropriate in the concrete condi-
tions prevailing. The pertinent requirements of the 
EU Directive, which in view of the mass traffic on the 
Internet necessarily demand standardised, pre-for-
mulated declarations of consent, can hardly be satis-
fied (“without any duress, case-specific and in awa-
reness of the factual situation”, art. 2 h).

58 While court practice has charted suitable ways of 
drawing up consent clauses that are “watertight” 
for the purposes of general terms and conditions, 
the effectiveness of a consent is jeopardised, even as 
an individual declaration, if it is too global (not suf-
ficiently specific) or if it relates – entirely or partly 
– to a form of collection, storage and use of data that 
is permissible under a legal provision (such as sec-
tion 28 BDSG).

59 The relationship between consent and a (legitimi-
sing) legal provision is by no means clear or sim-
ple. The generally accepted view appears to be that 
consent is not to be and cannot effectively be pro-
cured, where a different standard of consent is al-
ready applicable.51 It is not clear what is still expec-
ted in terms of legal consequences if the consent of 
the data subject is – ineffectively – additionally pro-
cured for a form of data processing permitted by law. 
Sokol advises against procuring consent merely for 
reasons of “legal security”.52 The data subject was 
likely to jump to the conclusion “that he/she had a 
choice including the option of refusing the contemplated 
form of data use”.53 Unlike this, the requirement of 
consent might be recommendable despite the paral-
lel existence of a statutory regime of consent “where 
public authorities or enterprises ... are prepared to respect 
the refusal of consent by the person concerned”.54 

60 However, this view would leave no room for con-
sent in a situation where processing obligations are 
imposed by law.55 Considerable uncertainties would 
arise in cases requiring a careful distinction between 
processing obligations on the one hand and proces-
sing rights on the other, so that enterprises would 
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have to weigh one choice against the other in cases 
where the two options are very similar.

61 A concept of stages would clearly be the better 
choice when it comes to effectively procuring con-
sents and being able to rely on their unassailability.

I. Combination of liability concept 
and security requirements

62 Seventh thesis: Data protection would be strengthe-
ned by a combination of liability without fault, com-
pensation also for non-material damage and the duty 
to design ITC systems in a privacy-oriented manner 
complete with the security of these systems. Here is 
a concrete proposal on this point, patterned on ar-
ticle 17 of the EU Directive and section 3 a p. 1 of the 
BDSG, with special reference to the latter’s approach 
concerning the design of ITC systems.

63 What is needed is to combine the personality and 
earmarking oriented design of information systems 
with the pertinent security requirements in such a 
manner that any design jeopardising the persona-
lity already amounts to a data breach.56 To achieve 
this, data processing and information systems need 
to be designed in a way that corresponds to the cha-
racteristics of the personality and, in particular, to 
a kind of visibility that is geared to specific purpo-
ses, and in a way that affords the protection of dif-
ferentiated spheres.57

64 Proposal:58

....

Section 6  Damages

(1) A data processor injuring the data subject by a form of 
collection, processing, transmission or use of personal in-
formation that is inadmissible or incorrect under this law 
shall be liable for damages to such data subject. This lia-
bility shall lapse where the data processor proves that he/
she has complied with his/her obligation to proceed in ac-
cordance with the requirements of data protection (section 
7 para. 1 second sentence) 

(2) Where a data processor infringes the prohibition impo-
sed by section 5 para. 2 [prohibition of the transmission of 
personal information] section 97 para. 2 second and third 
sentences UrhG (Copyright Act) shall analogously apply 
in determining the level of damages.

 (3) The data subject shall be entitled to monetary compen-
sation also if the damage does not involve a financial loss 
provided that this is just and fair under the circumstances.

Section 7  Fleshing out of the procedures

(1) In developing, fleshing out, changing or broadening 
the procedures a data processor is using or wishes to use, 
he/she shall at each stage be mindful of the risk of perso-
nality rights being jeopardised if personal information is 
collected, processed, transmitted or used. The processor is 
therefore obliged to comply with the following guidelines 
to the extent that this is possible in view of the intended 
purpose, and that the time and effort involved are not dis-
proportionate to the contemplated purpose of protection.

 (2) Procedures shall be geared to the objective of limi-
ting the collection, processing and use of information to 
the minimum.

 (3) Procedures are to be so designed that personal infor-
mation is automatically erased if and when it is no lon-
ger required for the intended purpose unless this is op-
posed by statutory preservation obligations.  Archiving 
and use for the exclusive purpose of preserving evidence 
is permissible.

 (4) The reliability of the procedures shall be geared at 
the state of technology. In particular, the state of techno-
logy shall be observed in protecting personal information 
against unauthorised third-party access.

65 In addition, there are strong arguments in favour of 
liability for the accuracy and completeness of infor-
mation on the understanding that provision could 
be made for compensation without fault for non‑
material damage. This may be complemented by 
counter-statement rights and an automatic duty of 
notification along with liability for failure to do so 
(“Skandalisierungspflicht”).59
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Abstract:  Although the world’s attention has on sev-
eral occasions been turned to the plight of the vision 
impaired, there has been no international copyright 
instrument that specifically provides for limitations 
or exceptions to copyright for their benefit. Such an 
instrument becomes imperative amidst the grow-
ing number of persons in this category and the need 
to facilitate their access to information that will give 
them the opportunity to participate in public af-
fairs. Brazil, Ecuador, Paraguay, and Mexico (Brazilian 
group) seek to fill this gap by submitting to the WIPO’s 
Standing Committee on Copyright and Related Rights 
a draft treaty for Improved Access for Blind, Visually 
Impaired and Other Reading Disabled Persons. How-
ever, this proposal has generated a lot of reactions, 

resulting in three other such proposals being submit-
ted to WIPO for deliberations. Copyright owners have 
also opposed the treaty. Amidst these reactions, this 
work seeks to analyze the compatibility of the Brazil-
ian group’s proposal with the TRIPS three-step test, 
which has enjoyed a great deal of international rec-
ognition since its inclusion in the Berne Convention. 
It also seeks to find its compatibility with EU copy-
right law as harmonized in the Directive 2001/29/EC. 
In the end, we conclude that the proposed treaty is in 
harmony with the three-step test, and though it has 
some variations from the EU Copyright Directive, it 
nonetheless shares some underlying objectives with 
the Directive and does not radically depart from what 
prevails in several EU member states.

A. Introduction

1 Finding the appropriate balance between the crea-
tive incentive of copyright for authors and the inte-
rest of the public to benefit from their intellectual 
work has been a controversial issue for ages.1 The 
current attempt to internationally harmonize limi-
tations and exceptions for the benefit of those who 
are visually impaired only causes this controversy to 
resurface. This battle, which simply consists of the 

economic interest of authors to reap the fruits of 
their labor on the one hand, and the interest of the 
state in providing public access to literary works for 
the advancement of knowledge on the other hand, 
appears not to have been won or lost even 300 ye-
ars after enacting the first copyright statute in Eng-
land.2 Although the earliest approach at securing a 
license to publish was in the form of a sovereign pri-
vilege,3 the transposition of such a privilege into a le-
gally recognized right has shown both positive and 
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negative outcomes. While the authors were libera-
ted from the shackles of publishers by the Statute 
of Anne, one of the major underlying principles be-
hind the Act – to encourage public learning – is yet 
to be fully achieved.

2 While the Internet has helped millions of people glo-
bally to download and share intellectual works wit-
hout any regard to copyright, it is obvious that such 
an advancement in technology has brought new 
challenges to authors, and therefore calls for greater 
protection of their creativity. However, what is often 
forgotten in this tension between copyright owners 
and pirates is that some special category of persons 
will often be caught in the midst of this battle, ef-
fectively finding it extremely difficult to access in-
tellectual works. For instance, the increasing use of 
protective measures, both technological and other-
wise – including digital rights management and coll-
ecting societies to check and enforce copyright – 
have adversely affected visually impaired persons 
(VIPs) in gaining access to intellectual works even 
for their private use.4

3 The request by the Authors Guild in the United Sta-
tes for Amazon to disable its Kindle 2’s new robotic 
text-to-speech feature, which can read any Kindle 
book aloud in a synthesized voice, illustrates this 
point.5 This is a feature that would be an absolute de-
light for the vision impaired, and shows how tech-
nology could be used to better their lot. The Guild’s 
contention was that such a facility would cut the 
sale of audio books, insisting also that eBooks were 
not sold with performance rights. Amazon yielded 
to this request and disabled the feature in order to 
avoid litigation. Often, such a situation will attract 
international sympathy and calls for the expansion 
of limitations and exceptions to copyright, especially 
for the benefit of those with disabilities. But while 
there have been some studies in the past detailing 
the plight of VIPs and suggesting ways of improving 
them, no concrete international approach of a man-
datory nature has been taken on. Attempts to pro-
vide accessible formats of intellectual works to the 
vision impaired have been limited in jurisdiction, 
and this restricts cross-border transfer of such for-
mats.6 It is in this light that the proposed treaty for 
improved access for the blind, visually impaired, and 
other reading disabled persons drafted by the World 
Blind Union and sponsored by Brazil, Ecuador, Pa-
raguay, and now joined by Mexico (Brazilian group) 
becomes very important.7 The proposed treaty seeks 
inter alia to establish a multilateral legal framework 
in the field of limitations and exceptions for the be-
nefit of persons with reading disabilities. It also aims 
at facilitating the cross-border transfer of copyrigh-
ted works that have been adapted for such purposes.

4 This international framework is necessitated by the 
fact that there is no provision in any international 
treaty relating to intellectual property that speci-

fically provides for exceptions or limitations to co-
pyright for the benefit of VIPs.8 Although the Berne 
Convention,9 the Agreement on Trade Related As-
pects of Intellectual Property Rights (TRIPS Agree-
ment),10 and the World Intellectual Property Orga-
nization (WIPO) Copyright Treaty11 allow states to 
include in their intellectual property law exceptions 
or limitations to copyright that do not conflict with 
the legitimate interests of right holders, this has not, 
in fact, improved the accessibility of copyright ma-
terials for the visually impaired.12 While some states 
have either facilitated access to copyrighted works 
for the benefit of the disabled through flexible pro-
cedures in obtaining authors’ permission or impo-
sing a compulsory license scheme, there seem to be 
many fragmentations in these approaches globally. 
This creates uncertainty and impediments in eit-
her exporting or importing accessible formats ac-
ross borders.13

5 The limitations proposed by the present draft tre-
aty are far-reaching and have generated many reac-
tions from all over the world. This is evidenced by 
three other proposals submitted to the WIPO Stan-
ding Committee on Copyright and Related Rights 
(SCCR) in this regard, all showing remarkable diffe-
rences in their initial drafts. Similarly, copyright ow-
ners have voiced their concerns over the proposal 
as it affects their economic rights, pointing out the 
risk of massive piracy if such an exception is made 
in this digital era. When all these interests are consi-
dered, the next hurdle that the proposed treaty will 
face will be finding an internationally accepted stan-
dard for permitting such limitations. The three-step 
test has seemed to enjoy this acceptability since its 
inclusion in the Berne Convention in 1967. Though 
this test has generated a large number of controver-
sies, especially after the WTO Panel gave it an exten-
sive interpretation, it still appears to be one of the 
uniform instruments of international copyright law 
that takes care of the differences between the con-
tinental authors’ system and the common law co-
pyright system.

6 The three-step test simply embodies a notion that 
any limitation or exception to the exclusive rights 
of authors must be restricted as far as possible and 
confined to certain special cases that do not con-
flict with the authors’ normal exploitation of their 
work and do not unreasonably prejudice their legiti-
mate interests.14 This paper will review the draft tre-
aty submitted to WIPO by the Brazilian group to de-
termine its compatibility with international norms 
and conditions permitting derogations to copyright 
as seen in the three-step test that is enshrined in 
the TRIPS Agreement and EU copyright law. The pa-
per will briefly make a comparison of the other pro-
posals submitted by the African, United States, and 
European Union groups. The concerns of copyright 
owners regarding the treaty will be outlined, and 
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comments on ways of harmonizing the conflicting 
interests will be made at the end.

B. Historical Background on the 
Protection of Interests of the VIPs

7 The establishment of the L’Institut National des Jeunes 
Aveugles (L’INJA) in Paris by Valentin Hauy in 1784 
and its landmark achievement of inventing Braille 
in 1824 through a former student and teacher at the 
institute, Louis Braille, brought into the limelight the 
need for the community to take care of the visually 
impaired.15 This certainly attracted international at-
tention to the activities of the blind, and later vari-
ous European nations began to establish schools for 
the blind.16 Indeed, the first recorded international 
exchange of knowledge and experience by the blind 
occurred in 1873 when a conference was held in Vi-
enna and attended by teachers and organizations 
working for the blind.17 

8 However, the First World War increased internatio-
nal cooperation in alleviating the plight of the blind. 
This cooperation was seen in the formation of the 
American Foundation for the Blind in 192118 and in 
the Esperantist movements spreading all over the 
world that later resulted into the formation of the 
Universal Association of Blind Esperantists (UABE) 
in 1923 in Nuremberg.19 While Jacobus Tenbroek had 
also founded the National Federation of the Blind 
(NFB) in 1940 in the United States, an economic de-
pression followed by the Second World War delayed 
progress in the internationalization of the activities 
of the blind, especially in having a uniform body. 
In 1951 in Paris, a draft constitution for an inter-
national organization was adopted, bringing into 
being the World Council for the Welfare of the Blind 
(WCWB). The International Federation of the Blind 
(IFB) was also founded in 1964, raising the number 
to two international bodies that catered for the af-
fairs of the blind.

9 However, due to administrative concerns, these two 
bodies were merged together in 1984 to form the 
World Blind Union (WBU).20 Also worthy of mention 
here is the formation of the European Blind Union 
in the same year. The WBU is currently the umbrella 
body uniting the various associations in this area, 
and envisages a community where people who are 
blind or suffer from other visual impairment will be 
empowered to participate in society on an equal ba-
sis in any aspect of life they choose.21 It should also be 
noted that a landmark event took place in 1981 con-
cerning the plight of the visual and auditory handi-
capped, when the governing bodies of WIPO and the 
United Nations Educational, Scientific and Cultural 
Organization (UNESCO) agreed to create a Working 
Group on Access by the Visually and Auditory Han-
dicapped to Material Reproducing Works Produced 

by Copyright.22 The Working Group drew up “Mo-
del Provisions Concerning the Access by Handicap-
ped Persons to the Works Protected by Copyright” 
in 1982, but after almost three decades since drafting 
this instrument, no treaty that would enable the vi-
sually handicapped around the world to access and 
share copyright materials has been made to bring its 
provisions to fruition.

10 WIPO has equally taken significant steps toward 
bringing into focus the problems of VIPs in acces-
sing intellectual works. It has commissioned seve-
ral studies in this regard and has put the issue in its 
Development Agenda.23 In order to legitimize the 
import and export of alternative format materials, 
the WBU through Brazil, Ecuador, Paraguay, and 
Mexico (which joined later) proposed to the SCCR 
of the WIPO a draft treaty for Improved Access for 
Blind, Visually Impaired, and Other Reading Disab-
led Persons in 2009. This is still under deliberation 
and forms the basis of this article. In a similar ge-
sture, and following decades of work by the United 
Nations to change attitudes and approaches to per-
sons with disabilities, the Convention on the Rights 
of Persons with Disabilities and its Optional Proto-
col was adopted on 13 December 2006, and came into 
force on 3 May 2008. This treaty, which reaffirms 
that all persons with all types of disabilities must en-
joy all human rights and fundamental freedoms, has 
been seen as a major breakthrough in alleviating the 
suffering of the disabled.24

11 But in spite of these international efforts, VIPs’ ac-
cess to adapted formats of literary works has not 
been without challenges. Not only are these chal-
lenges economical, they are also technological and 
legal in nature, as highlighted in a WIPO study in 
2006.25 The World Health Organization (WHO) esti-
mates that about 285 million people worldwide are 
visually impaired, of which about 90% are living in 
developing countries.26 Other statistics show that 
only about 5% of all published books are available 
in accessible formats for these persons globally.27 
VIPs can only have access to some types of intellec-
tual works, in particular literary works, if they exist 
in formats such as Braille, audio recording, audio-
visuals, or digital-compatible formats. Ng-Loy Loon 
attributes these poor statistics to difficulties in get-
ting licenses from copyright owners to adapt their 
works; the high cost of converting works into acces-
sible formats; and the restrictions on importation of 
accessible formats from cheaper sources.28 This view 
has been shared by many commentators and points 
out how copyright protection has adversely affected 
VIPs in accessing information that will benefit them 
in both public and private life.29
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C. The Proposed Treaty by 
the Brazilian Group

12 As mentioned earlier in section A, there is no provi-
sion in any international treaty relating to intellec-
tual property that specifically provides for excep-
tions or limitations to copyright for the benefit of 
VIPs. This draft treaty by the Brazilian group is me-
ant to serve such a purpose. Thus, it forms a basis 
for discussions about establishing a multilateral le-
gal framework in the field of limitations and excep-
tions to copyright for the benefit of the blind and 
other VIPs, including the cross-border transfer of co-
pyrighted works adapted into accessible formats for 
this special group of persons. In the course of WIPO’s 
consultations on this issue, three other draft propo-
sals were circulated for consideration – submitted by 
the United States,30 the African group,31 and the Eu-
ropean Union32 – each of which has remarkable dif-
ferences from one another. While the Brazilian and 
the African groups’ proposals are aligned to a large 
extent, and seek to harmonize the law on exceptions 
and limitations for the benefit of the VIP, thereby 
creating a mandatory obligation among contracting 
states, the US and the EU submitted a more limited 
and non-binding legal instrument. We shall look at 
these proposals below in this section.

I. The core features of the 
proposed Brazilian treaty

13 The proposed treaty is made up of preambles and 20 
articles. Its core features include:

1. Giving VIPs full access to adaptable formats of 
copyrighted works. It does this by authorizing 
the creation and supply of alternative format 
versions of copyrighted works  from law-
fully  acquired copy without the permission 
of the copyright owner for non- c o m m e r -
cial  purposes.33

2. Permitting the creation and supply of alterna-
tive format versions on a for-profit basis, under 
certain conditions, if the work is not reasonably 
available in an accessible format.34

3. Recognition of moral rights of authors in all 
circumstances.35

4. The possible creation of the right of VIPs to cir-
cumvent technological impediments in order 
to enjoy access.36

5. Nullification of any contractual provision that 
is contrary to the treaty.37 

6. Permitting the importation and exportation of 
accessible format versions without  authoriza-
tion from the copyright owners.38

7. Standardizing remuneration of authors in ca-
ses of commercial exploitation of their  
works.39

8. Establishment of a database by WIPO for the pur-
pose of facilitating notice to  authors and 
providing information on available converted 
formats.40

9. Making mandatory the non-profit exception, 
while parties may opt-out of the for-profit 
exception.41

14 This proposal in effect derogates from the exclusive 
rights of authors in the areas of reproduction, dis-
tribution, communication to the public, and adap-
tation of their works. 

II. A comparative analysis 
of all the proposals

15 As mentioned earlier, four different proposals emer-
ged at the WIPO while deliberations were ongoing 
about including exceptions and limitations to copy-
right for the benefit of VIPs following the Brazilian 
proposal that formed the basis of the deliberations. 
The African group, the EU, and the United States sub-
mitted theirs, all of which have remarkable similari-
ties and differences with one another in respect of 
their scope, legal nature, beneficiaries, formalities, 
limitations and exceptions, remuneration, termino-
logy, etc.42 While the Brazilian and African proposals 
have striking similarities and are more favorable to 
VIPs on numerous points, those of the EU and US ap-
pear to be restrictive and more protective of right 
owners. However, despite the similarities between 
the African and the Brazilian proposals, other bene-
ficiaries – including educational and research insti-
tutions, libraries and archive centers – were inclu-
ded in the African proposal.

16 One striking distinction among these proposals is the 
legal effect that they are intended to have on con-
tracting parties. On the one hand, the US and EU pro-
posals do not intend to create a legally binding ins-
trument on contracting parties. The US proposal is 
merely a consensus instrument that specifically aims 
at facilitating cross-border transfer of accessible for-
mats through trusted intermediaries without autho-
rization from copyright owners. The EU’s joint re-
commendation recommends that every state should 
include an exception on the exclusive rights for the 
benefit of VIPs on a non-commercial basis, as well as 
introduce a global system of mutual recognition of 
trusted intermediaries. On the other hand, the Bra-
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zilian and African groups intend the opposite – to 
create a legally binding instrument – and are more 
elaborate in nature.

17 Various terminologies were used in the various do-
cuments to refer to the beneficiaries as seen in their 
titles, for example, blind, visually impaired and other 
reading disabled persons, persons with print disabili-
ties, and disabled (for the purpose of this work, they 
are simply referred to as visually impaired persons). 
Although all the groups refer as their primary bene-
ficiary to those who are blind or visually impaired, 
whose impairment cannot be corrected by lenses, 
the Brazilian and African proposals include persons 
with other disabilities, who due to such disabilities 
need an adaptable format in order to access a work 
like a normal person. The US limited these others to 
persons whose physical disabilities were orthopedic 
or neuromuscular based, while the EU’s extend only 
to those who cannot hold or manipulate a book, are 
dyslexic, or whose physical disability requires refor-
matting the content of the work but does not require 
that the text itself be rewritten in simpler terms to 
facilitate understanding.43 This clearly indicates that 
the US and EU intend to have a more restricted be-
neficiary in the exceptions proposed.

18 Again, while the Brazilian, African, and US proposals 
tried to make a list, albeit not exhaustively, of “ac-
cessible formats,” the EU’s is silent on that, simply 
referring instead to a format that is modified prior 
to publication or afterward. More importantly, the 
EU’s recommendation enshrines the three-step test 
as a condition for applying its provisions; further, to-
gether with the US proposal, it provides that cross-
border transfer of accessible formats should be done 
only through the trusted intermediaries. The Bra-
zilian and African proposals make no mention of 
trusted intermediaries, but suggest that export and 
import could be made between any individual or or-
ganization whose countries have exceptions in this 
regard.

19 In all circumstances, the EU proposes that prior 
notice should be given to the right holders through 
the trusted intermediaries, and they shall receive 
adequate remuneration for any such exploitation 
of their work.44 This sharply contrasts with the Bra-
zilian and African groups’ proposals, which require 
that notice shall only be given on a for-profit exploi-
tation, and no remuneration shall be paid for a non-
profit use of the work.45

20 Another remarkable difference witnessed in the 
proposals is in the area of related or neighbouring 
rights. While the Brazilian and African groups ex-
tend the limitation to related right, the US and EU 
were silent on the issue. Similarly, circumvention of 
technological protection measures were permitted 
by the Brazilian and African proposals, while the US 
and EU were also silent on that.

21 It should be noted at this juncture that at the SCCR 
21st session, two committees were set up to under-
take a text-based work on the proposals, with the ob-
jective of separately reaching agreement on appro-
priate exceptions and limitations for persons with 
print and other reading disabilities; and limitations 
for libraries, archives, educational, teaching, and re-
search institutions.46 Pursuant to this, many negotia-
tions were made and at the SCCR 22nd session, a con-
sensus document in the form of a “proposal on an 
international instrument on limitations and excep-
tions for persons with print disabilities” was pre-
sented for discussion by Argentina, Australia, Bra-
zil, Chile, Colombia, Ecuador, the European Union 
and its member states, Mexico, Norway, Paraguay, 
the Russian Federation, the United States of Ame-
rica, and Uruguay.47 In spite of the many compromi-
ses made in the document, many commentators have 
welcomed the development as a step in the right di-
rection, even though there are still differences as 
to the legal nature of the final document that may 
emerge from the consensus document.48 It is also 
not clear whether the consensus document will be 
accepted by all the contracting states. This could be 
gleaned from the fact that no African or Asian state 
signed the document, and a subsequent version of 
the document prepared by the chair of the SCCR re-
veals that the controversial issues are far from being 
resolved.49 It is hoped that a clearer picture concer-
ning this proposal will emerge at the 23rd session of 
the SCCR in November 2011.

D. Limitations and Exceptions 
under the Proposed Treaty 
and the Three-Step Test

22 As we have seen above, the proposed treaty clearly 
limits the exclusive rights of authors as recognized 
under international copyright law. By setting out ex-
clusive rights of authors, copyright law ensures that 
creators of literary works can control the exploita-
tion of their work for a period of time. However, in 
order to ensure the social value of intellectual works, 
a balance has to be established between these exclu-
sive rights and the privileged free uses, thus neces-
sitating the inclusion of exceptions and limitations 
of these rights into copyright law. At the interface 
between both sides of the balance, the three-step 
test seems to accomplish the task of preventing co-
pyright limitations from encroaching upon authors’ 
rights.50 Although the Brazilian proposal did not em-
phasize the three-step test criteria, instead justify-
ing limitations on lawful acquisition of a copy, the 
EU and the US proposals made reference to this test.

23 The three-step test can be found in several interna-
tional copyright laws. At the 1967 Stockholm Confe-
rence for the revision of the Berne Convention, the 
test was introduced to pave the way for the formal 
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acknowledgement of the general right of reproduc-
tion. This was later reflected in Article 9(2) of the 
Convention as a standard under which derogation to 
the reproduction right of authors can be permitted. 
In 1994, it reappeared in the TRIPS Agreement, and 
later in the WIPO Internet Treaties in 1996.51 In the 
same vein, Article 5(5) of the EU Directive 2001/29 
EC on copyright in the information society also rei-
terates these conditions as necessary for allowing 
limitations and exceptions on the economic rights 
of authors.52

24 Article 13 of TRIPS, which embodies this test, stipu-
lates the following:

 Members shall confine limitations or exceptions to 
exclusive rights to certain special cases which do not 
conflict with a normal exploitation of the work and 
do not unreasonably prejudice the legitimate inte-
rests of the right holder.53

25 In summary, this test requires that limitations and 
exceptions to exclusive rights of authors 

1. be confined to “certain special cases”,

2. do not conflict with a normal exploitation of the 
work, and

3. do not unreasonably prejudice the legitimate in-
terests of the right holder.

26 Its current ambit of application is no longer confi-
ned to the right of reproduction, but to all kinds of 
exclusive rights. In substance this is the only diffe-
rence between the provision in Article 9(2) of the 
Berne Convention and the other instruments men-
tioned above. These three conditions apply cumu-
latively, each being a separate and independent re-
quirement that must be satisfied.  Failure to comply 
with any one of the three conditions results in the 
exception being disallowed.54 

27 Although there is a paucity of international legal in-
terpretation of this concept, it has, however, been 
interpreted twice by the WTO’s Dispute Settlement 
Body (DSB). In the first case bordering on patent, 
the European Communities (EC) brought a comp-
laint against Canada, alleging that Canadian provi-
sions that allowed competing generic manufactu-
rers to test patented products before the required 
period of protection expired, and the manufactu-
ring and stockpiling of pharmaceutical products wi-
thout the consent of the patent holder during the 
six months immediately prior to the expiration of 
the 20-year patent term, violated its obligations un-
der Articles 28(1) and 33 of the TRIPS Agreement.55  
Canada argued on the contrary that such measures 
were “limited exceptions” to the exclusive rights 
conferred by a patent within the meaning of Article 
3056 of the TRIPS Agreement. While the DSB found 

that the provision allowing for the testing of the in-
vention for experimental purposes was limited in 
nature and not in conflict with the normal exploi-
tation of the patent, it did rule that the “manufac-
turing and stockpiling exception” constituted a sub-
stantial curtailment of the exclusive rights granted 
to patent owners to such an extent that it could not 
be considered a limited exception within the me-
aning of Article 30 of TRIPS.57 This is mainly because 
such acts took away at least three of the five funda-
mental patent rights, including the right to prevent 
others from making and using the invention. There 
was also no limitation as to the quantity of material 
that could be manufactured and stockpiled.58 These 
in effect conflicted unreasonably with a normal ex-
ploitation of the patent.  

28 In the second case, US – Section 110(5) of the US Copy-
right Act,59 which centers on copyright and which we 
shall rely on in our analysis here, the EC also brought 
a petition against the United States in relation to 
Article 110 (5)(B) of the US Copyright Act,60 which 
places limitations to the exclusive rights in respect 
of certain performances and displays. In effect, the 
Act exempted certain restaurants, bars, and shops 
from paying licensing fees when they play radio and 
TV broadcasts. The EC contended that this violated 
US obligations under Article 9(1) of the TRIPS Agree-
ment together with Articles 11(1)(ii) and 11bis(1)(iii) 
of the Berne Convention.

29 The panel ruled that the US exception was not jus-
tifiable as it fails to meet the three conditions of the 
three-step test. The DSB found with regard to the 
first step that “certain special cases” requires that a 
limitation or exception in national legislation should 
be clearly defined and narrow in its scope and reach. 
Although the panel did not emphasize the qualita-
tive reason for the limitation, it did state that the 
purpose for any limitation may not be normatively 
discernible, but the public policy purpose may be 
useful from a factual perspective for making infe-
rences about the scope of an exception or clarity of 
its definition.61  Relying on a quantitative approach, 
the DSB noted that the majority of drinking and ea-
ting establishments and close to half of all retail es-
tablishments were covered by the exception, which 
makes it appear more like a rule than an exception. 
Therefore, the panel ruled that the exception does 
not qualify as “certain special case” within the me-
aning of the first condition of Article 13 of TRIPS.  

30 In interpreting the second step, DSB adopted both 
empirical and normative approaches in defining the 
words “normal exploitation” and stated that they 
connote regular or ordinary activities that copyright 
owners engage in, to extract economic value from 
the use of their works. The overall conclusion of the 
panel on this step was that an exception to a right 
rises to the level of a conflict with a normal exploi-
tation of the work if uses, which in principle are co-
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vered by the right but are exempted by the excep-
tion, enter into economic competition with the ways 
in which right holders normally extract economic 
value from that right, and thereby deprive them of 
significant or tangible commercial gains.62 Thus, in 
the present case, the limitation meant significant 
loss of income that would have accrued to the right 
owners in terms of royalties.

31 Looking lastly at the third step of the test – that ex-
ceptions “do not unreasonably prejudice the legiti-
mate interests of the author” – the DSB remarked 
that this hinges on the term “unreasonable.” It fi-
nally noted that prejudice to the legitimate interests 
of right holders reaches an unreasonable level if an 
exception or limitation causes or has the potential 
to cause an unreasonable loss of income to the co-
pyright owner. It found that excluding a large per-
centage of users of musical works from payment of 
compensation would deprive right owners of subs-
tantial income, which is unreasonably prejudicial.

E. Will the Proposed Treaty Pass this 
Test under the TRIPS Agreement?

32 The three-step test has enjoyed international reco-
gnition since its introduction to the Berne Conven-
tion.63 Although various comments have been made 
about the DSB interpretation of the test in the US 
case,64 we hope to rely on it in weighing the justifi-
cation of this proposed treaty under international 
law. This is based on the fact that the panel’s decis-
ion has an international effect. Second, cases from 
national courts show divergent approaches and re-
sults when applying the test.65

I. First, is the exception confined 
to “certain special cases”?

33 According to the WHO statistics mentioned above, 
the number of VIPs has been identified: about 285 
million persons who represent only about 4% of the 
world’s population.66 The proposed treaty also lists 
specific formats for which works may be converted. 
This clearly justifies the quantitative approach that 
was adopted by the DSB in the US decision. It is also 
not in doubt that the vision of VIPs makes them fall 
within a special category of persons who deserve to 
be protected. In this regard, the UN Convention on 
the Rights of Persons with Disabilities67 and the Sul-
livan report all attest to the fact that VIPs are spe-
cial category of persons. 

34 The above facts bring the treaty in line with the 
DSB’s interpretation of the first test that exceptions 
must be clearly defined and narrow in scope and 
reach. Either adopting a qualitative or quantitative 

element, the exception seems to pass the first test 
because of the following:

35   There is an imperative public duty of providing ac-
cess to information to the visually impaired.

36   The number of visually impaired persons has been 
clearly identified, and they represent a special set of 
the world’s population.

37 This stand is also supported by Ricketson’s interpre-
tation of the first test that exceptions are justifiable 
if they are for a quite specific purpose and the pur-
pose should be “special” in the sense of being justi-
fied by some clear reason of public policy or other 
exceptional circumstance.68 If we also adopt a holis-
tic approach with regard to rights of authors and the 
policy goals of this exception, it is arguable that the 
proposed treaty is in harmony with the objectives of 
TRIPS Agreement as stated in its Article 7.69 Howe-
ver, the African group’s proposal may well be out of 
scope when weighed against the first test, since the 
beneficiaries are not limited only to VIPs but also 
include others that may not be easily ascertained.70 

38 Placing this justification in a wider context, the gu-
arantee of freedom of expression and the right to 
receive information can be seen as a foundation for 
communicative interaction in a democratic society. 
The freedom to seek and receive information must 
be ensured as an indispensable prerequisite for the 
formation of an opinion. Thus, a consideration of 
the concerns of the recipient of information should 
be an integral part of copyright law. This has accor-
dingly been reflected in international human rights 
instruments.  For instance, the Universal Declara-
tion of Human Rights (UDHR) enunciated the fol-
lowing:  

39 Everyone has the right to freedom of opinion 
and expression; this right includes freedom to  
hold opinions without interference and to seek, 
receive and impart information and ideas  
through any media and regardless of frontiers.71

40 It is believed that this provision persuaded the 1996 
WIPO Diplomatic Conference in the preparatory 
work to the Internet treaties to remark: 

41  When a high level of protection is proposed, there 
is reason to balance such protection against  
other important values of society. Among these va-
lues are … the need of the general public for  in-
formation... and the interests of persons with han-
dicap that prevent them from using ordinary  
source of information.72

42 Mentioning the needs of VIPs in the above remark 
is also in line with the examples of “specific purpo-
ses” outlined by the 1967 Stockholm study group 
that equally includes access to disabled persons.73 
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All these lend credence to the fact that this proposed 
treaty is in line with a common underlying interest: 
to improve the conditions of VIPs by giving them ac-
cess to information contained in copyrighted works. 

II. Second, does the exception 
conflict with a normal 
exploitation of the work? 

43 In the opinion of the DSB, an exception to a right ri-
ses to the level of a conflict with a normal exploita-
tion of the work if uses, that in principle are covered 
by the right but exempted by the exception, enter 
into economic competition with the ways in which 
right holders normally extract economic value from that 
right (italics are mine) and thereby deprive them 
of significant or tangible commercial gains. From 
available facts, the 5% of accessible formats of works 
available to VIPs were made by organizations wor-
king for the VIPs.74 This shows that right holders do 
not exploit this means and a fortiori do not extract 
any economic value from these formats. Assuming 
that they receive remuneration from these conver-
ted formats, it is only for 5% of all their works, which 
is rather abnormal and too insignificant compared 
with their major source of income. It should also be 
noted that this venture is mostly carried out on a 
non-profit basis in view of the resources available 
to VIPs. So there is no likelihood that authors will 
exploit this market in the future because of the me-
ager income available to VIPs. 

44 Although the Brazilian treaty permits derogation on 
a for-profit nature, this ordinarily does not bring it 
into conflict with the economic interests of the au-
thors. Besides, the proposal provides that adequate 
compensation will be paid to the right holders when 
conversion is on a profit basis. The DSB, while re-
echoing the deliberations at the 1967 Stockholm Re-
vision Conference of the Berne Convention, observed 
that the test permits commercial uses.75 The inter-
pretation of this second criterion must not be drawn 
too widely; otherwise, it will be difficult to ensure a 
sufficient flexibility for the establishment of a proper 
copyright balance.76 A normal exploitation does not 
necessarily imply that each and every market seg-
ment has to be scrutinized. It needs not be interpre-
ted too broadly to impose a hurdle that all parts of 
the overall commercialization of a work must be sur-
mounted before a limitation can be justified. Rather, 
a limitation should only been seen to conflict with a 
normal exploitation of a copyrighted work if it sub-
stantially impairs the overall commercialization of 
that work by divesting the author of a major source 
of income.77 It has not been proven that income from 
sales of copyrighted works in places where adapted 
formats exist has dwindled because of these formats. 
So there is no likelihood of conflict in this regard.

45 Public interest should not be threatened by the 
three-step test. The WIPO Diplomatic Conference 
reflected this in their statement referred to earlier, 
and we have shown that this treaty proposal will not 
divest authors of their normal income. We therefore 
conclude that the exception for the benefit of VIPs 
will not deprive right owners of any potential or tan-
gible commercial gains because they do not exploit 
this market in the normal course of their dealings.78

III. Third, does the exception 
unreasonably prejudice the 
legitimate interests of  
right holders?

46 Prejudice to the legitimate interests of right holders 
reaches an unreasonable level if an exception causes 
or has the potential to cause an unreasonable loss of 
income to the right holders. We have shown earlier 
that this is not likely to happen in view of the fact 
that the right holders have not in the past exploi-
ted this avenue for their economic gains and there 
is nothing to show that they will in the future. 

47 While it is legitimate for copyright owners to receive 
economic value for their work, and this should not 
be unreasonably prejudiced, the legitimate interest 
of the public in providing access to information to 
a vulnerable group of society should be weighed in 
balancing the equation. An appropriate solution is 
seen in the provisions of the proposed treaty that 
makes payment of adequate compensation a condi-
tion when these works are adapted on a for-profit 
basis. Thus, insofar as the objectives underlying a li-
mitation justify the entailed prejudice to the right 
owner’s legitimate interest, such a limitation should 
be approved. Furthermore, the treaty does not in any 
way preclude authors from publishing their works 
in these accessible formats for VIPs and distributing 
those for profit. In fact, the treaty precludes con-
version for profit purposes if there are reasonably 
identical formats enabling access for VIPs by the au-
thor.79 To our understanding, these secure the inte-
rests of right owners.

F. The Proposed Treaty and 
EU Copyright Law

48 The EU Directive 2001/29 on copyright in the infor-
mation society harmonizes copyright laws within 
the EU.80 The Directive seeks to provide a high level 
of protection of intellectual property that not only 
favors copyright owners, but also takes into consi-
deration the interest of the public by allowing for li-
mitations and exceptions on copyright. Although the 
Directive does not harmonize exceptions comple-
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tely, it does place some constraints on the exceptions 
that EU member states may provide in their natio-
nal laws. Specifically, Article 5(3)(b) of the Directive 
permits limitation on the rights of reproduction and 
communication to the public in respect of  copyrigh-
ted works “for the benefit of people with disability, 
which are directly related to the disability and of a 
non-commercial nature, to the extent required by 
the specific disability.” Undoubtedly, VIPs fall within 
the range of persons envisaged by this provision. 
However, Article 5(5) imposes the three-step test as 
criteria for justifying exceptions or limitations made 
pursuant to the Directive. Although EU member sta-
tes have included certain exceptions and limitations 
into their national laws based on the Directive, no 
case has been decided by the European Court of Jus-
tice on their compatibility with the three-step test. 

49 Article 5(3)(b) of the Directive has been transposed 
in a wide range of ways by member states.81 While 
some states have simply maintained a very narrow 
application of this limitation, others have placed a 
payment of compensation as a prerequisite. For in-
stance, in France, the right to consult works by di-
sabled persons is limited to private purposes, to be 
carried out only in the premises of authorized legal 
entities or publicly accessible establishments such 
as libraries, museums, or archives.82 No payment of 
compensation is foreseen under the French Code, 
unlike the German and Dutch Copyright Acts.

50 Guibault has argued that Article 5(3)(b) of the Direc-
tive is vague, thereby resulting in nationally imple-
mented provisions setting out diverging conditions 
for its application, and also being addressed to dif-
ferent individuals or entities in some quarters.83 For 
instance, it is not entirely clear from the Dutch and 
German provisions whether they are directed to the 
physically impaired themselves or to any other le-
gal or natural person engaged in the reproduction 
and publication of works for disabled persons.84 On 
the other hand, the French provision would seem 
to be directed primarily at the disabled individuals 
themselves, via the institutions that make the works 
available on their own premises and subject to strict 
conditions for application.85

51 In spite of the differences in the EU member states’ 
provisions implementing Article 5(3)(b), a pertinent 
question that will be relevant for our purpose here 
is whether the proposed treaty is compatible with 
the copyright Directive and other EU law on intel-
lectual property. Although the EU has voiced its op-
position to the proposal as reflected in its joint re-
commendation, it may not be absolutely correct to 
assume that the provisions of the proposed treaty 
are incompatible with EU copyright law. While it is 
admitted that there are some clauses in the proposal 
that are not in harmony with the copyright Direc-
tive, a critical review of the two instruments shows 
that they share some fundamental objectives. We 

shall highlight some of these differences and simi-
larities below.

52 First, Article 5(3)(b) of the Directive permits an ex-
ception on this subject only on a non-commercial 
basis, while the Brazilian proposal allows for a for-
profit exception under certain conditions, though 
parties may opt out of this provision when signing 
the treaty.  Again, the Directive also favors a system 
of compensation to the author, even when an excep-
tion is applied for private use and on a non-commer-
cial basis as seen in Article 5(2)(b). In implementing 
Article 5(3)(b), some states such as Germany, Austria, 
and the Netherlands require payment of compensa-
tion to the right holders for the use of their works 
for the benefit of disabled persons.86 In our opinion, 
this places a great hurdle in the way of member sta-
tes that already provide for payment of compensa-
tion to lower the standard based on this proposed 
treaty, which only allows compensation when work 
is used on a for-profit basis. 

53 Second, the Directive permits derogation from the 
limitations and exceptions based on contractual ag-
reement.87 However, this is not the case with the pro-
posed treaty, which nullifies any contractual provi-
sion that is contrary to its provisions.  

54 Furthermore, contrary to the proposed treaty, the 
Directive enjoins member states to provide adequate 
legal protection against the circumvention of any 
effective technological protection measures used 
by copyright owners to protect their works, which 
in effect does not permit circumvention in any cir-
cumstance.88 However, Article 6 (4) of the Directive 
seeks to address the problem of users – who might 
otherwise benefit from certain limitations – being 
denied access by the application of these technologi-
cal protection measures. While the Directive foresees 
the possibility of voluntary measures being taken by 
right holders to secure access and use of works by 
certain beneficiaries, the extent which such volun-
tary measures may restrict beneficiaries from using 
such works is uncertain.89 In other words, the Direc-
tive does not provide a certain solution as to what 
beneficiaries would do when technical measures 
deny them access to any benefit from copyright li-
mitations. The solution to this uncertain scenario de-
pends largely on national implementing law because 
states were enjoined to take appropriate measures to 
ensure that right holders make available to the be-
neficiaries the means of benefiting from the excep-
tions or limitations, to the extent necessary, where 
those beneficiaries have legal access to the protected 
work. While Article 6 (4) has not been implemented 
in Austria, the Czech Republic, and Poland,90 which 
makes it unclear what the outcome will be in these 
states, other states have provided a legal basis de-
tailing procedures for enforcement, which exclu-
des any notion of a self-help right, thereby making 
such proceedings mandatory.91 In our view, it is this 
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costly approach that the proposed treaty seeks to fo-
restall by including, when necessary, the right to cir-
cumvent the technological protection measure so as 
to render the work accessible for VIPs.

55 A related hurdle is that the exception for people 
with disabilities is not specifically provided for in 
Directive 96/9/EC on the legal protection of databa-
ses. This raises the concern that the proposed treaty 
could be undermined by invoking database protec-
tion on the basis that a particular literary work is si-
multaneously protected as a database.92

56 As stated earlier, the application of exceptions and li-
mitations under the Directive is hinged on the three-
step test. A general overview of cases involving the 
three-step test within the EU member states shows 
a divergent application of the doctrine, which argua-
bly means that it is uncertain whether the proposed 
treaty may pass the test in member states’ courts. A 
highlight of some of the cases reveals that the appli-
cation of the test could be a stumbling block for the 
enforcement of the proposed treaty within these sta-
tes. In a famous case in France, the Mulholland Drive,93 
a DVD purchaser who was prevented from making a 
copy into VHS because of certain encryption intro-
duced by the manufacturers brought an application 
to enforce his right to make a private copy under 
the exception in Article L122-5 of the French Intel-
lectual Property Code. The court refused to grant 
the application after applying the three-step test, 
reasoning that such an exception would impair the 
normal exploitation of the work and would incre-
ase the risk of piracy in the digital era. Similarly, in 
the Dutch case of Ministry of Press Reviews,94 the court 
held that the scanning and reproduction of press ac-
tivities for internal electronic communication in the 
ministries without authorization from right owners 
fails the three-step test, endangers the normal ex-
ploitation of the work, and is unreasonably prejudi-
cial to the publishers’ legitimate interest in digital 
commercialization.

57 Having stated the above, however, it is very impor-
tant to look at the overall objectives of the Directive, 
especially concerning exceptions for the benefit of 
persons with disabilities. While it is the aim of the 
Directive that harmonization of copyright and rela-
ted rights must provide a high level of protection for 
intellectual creation, it is recognized that this pro-
tection must also ensure the maintenance and de-
velopment of creativity in the interests of authors 
and the public at large.95 Thus, copyright should per-
mit exceptions or limitations, at least for public in-
terest, which include the purposes of education and 
teaching. This has been rightly recognized in the 
Directive by providing that it is important for the 
member states to adopt all necessary measures to 
facilitate access to works by persons suffering from 
a disability that constitutes an obstacle to the use of 
the works themselves.96 In this respect, the Directive 

shares the same purpose with the proposed treaty: 
to better the lot of persons with visual disabilities.

58 Although issues such as payment of compensation 
and circumvention of technological protection mea-
sures may seem weighty, it is not uncommon within 
the EU member states to see states that have imple-
mented this exception without any compensation. 
France, Lithuania, and Latvia all have provisions al-
lowing exceptions for the benefit of persons with 
disabilities without compensation. Furthermore, in 
view of the cost of converting works to accessible 
formats, and the limited resources available to VIPs, 
the EU Green Paper questions whether payment of 
compensation should apply to this exception.97 Simi-
larly, states like Latvia and Lithuania provide a po-
sitive obligation on right holders to grant access to 
works so the beneficiaries can fully enjoy the bene-
fits of limitations.98 In the Scandinavian countries, 
the existence of a self-help right in case of non-com-
pliance with an order indicates further that benefici-
aries may more fully enjoy limitations in the absence 
of voluntary measures. For instance, in Denmark, 
Finland, Norway, and Estonia, the obligation to pro-
vide circumvention means by right holders is formu-
lated as a positive obligation with an ensuing self-
help right should right holders not comply with an 
order.99  Cyprus did not expressly prohibit the cir-
cumvention of technological protection measures 
in its transposition of the Directive.100 All these ca-
ses support the argument that the proposed treaty 
is not a radical departure from what prevails within 
the EU.

G. Addressing the Concerns 
of Copyright Owners

59 As the debate continues over expanding exceptions 
and limitations for the benefit of VIPs, copyright ow-
ners have voiced their concerns in opposition to the 
proposal. Both in the US and the EU, these copy-
right owners, including authors and publishers, have 
maintained that the proposal is prejudicial to the 
existing international copyright framework. They 
have argued that such an exception will open the 
flood-gate for people who are not visually impaired 
to pirate their works. They equally insist that where 
resources are already scarce, the existence of copy-
right exemptions further reduces incentives to in-
vest in the production and distribution of works in 
accessible formats into the market.101 This will make 
the treaty counterproductive, in their view. Rather, 
they would prefer an incentives-driven approach 
that would provide the impetus for publishers and 
their licensees to harness technological develop-
ments to spur greater diffusion of copyright-pro-
tected works in order to make such works available 
in accessible formats to VIPs in the light of sustai-
nable market conditions.102 
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60 They have also pointed out that copyright owners 
will suffer economic harm where for-profit entities 
would be able to provide unauthorized accessible 
formats of works without incurring certain pricing 
limitations, especially where the copyright owner 
also provides such formats. Furthermore, most of the 
provisions in Article 4 of the proposed treaty would 
make exceptions mandatory without reference, for 
example, to whether the copyright owner already 
produces or licenses copies of their works in suita-
ble accessible formats. 103

61 In further reactions, Australian publishers have 
shown concern that the provision allowing the cir-
cumvention of technological protection measures 
would expose right holders to a very considerable 
risk of piracy. Instead, they argue that the advent of 
new digital technologies should result in better ac-
cess for the print disabled, while still protecting the 
interests of right holders if the issue is handled cor-
rectly.104 Right holders believe that appropriate pro-
tection against piracy and misuse needs to be gua-
ranteed, especially when it concerns the delivery of 
digital formats, which can be easily reproduced and 
instantly disseminated over the Internet. In this re-
gard, copyright owners favor the use of “trusted in-
termediaries,” like collecting societies, as a medium 
of facilitating access to copyright material. These 
trusted intermediaries would form a bridge between 
copyright owners and persons with print disabilities 
to ensure that the interests of all stakeholders are 
protected. It was this approach that the Federation 
of European Publishers adopted when they signed 
a Memorandum of Understanding with the Euro-
pean Blind Union to cross-border transfer in the EU 
of accessible copies under appropriate conditions, 
through the network of trusted intermediaries and 
under appropriate conditions.105 

62 While it is not the intent of this write-up to ques-
tion the plausibility of these concerns and counter-
arguments, it is believed that WIPO committees will 
address these concerns in their future deliberations 
and come up with a harmonized position.

H. Conclusion

63 Basically, limitations and exceptions for the benefit 
of VIPs are not likely to switch the field of copyright 
much in any direction. These exceptions are justi-
fiable by the public duty to provide access to infor-
mation to the visually impaired, who have an ext-
remely limited amount of information compared to 
non-impaired persons in any case. While it is not dis-
puted that copyright law should provide incentives 
to copyright owners,  public interest is not well ser-
ved if copyright law neglects the interests of indivi-
duals and vulnerable groups in society when estab-
lishing these incentives for the right holders only. 

In this respect, there is a need to balance all inte-
rests involved. The EU Green paper on knowledge 
economy rightly recognized this: 

 ...people with a disability should have an oppor-
tunity to benefit from the knowledge  economy. 
To this end they not only need physical access to 
premises of educational establishments or libra-
ries but also the possibility of accessing works in 
formats that...are adapted to their needs.106 

64 In view of the foregoing, we conclude that the propo-
sed treaty under consideration passes the three-step 
test as enshrined in the TRIPS Agreement. Although 
it is not clear whether EU member states will accept 
it in its present state because of its far-reaching ef-
fects, especially concerning the payment of com-
pensation and circumvention of technological pro-
tection measures, we have shown that the proposed 
treaty and the copyright Directive share the same 
underlying objective: to improve access for people 
with visual disabilities to information that would al-
low them to participate in public affairs. Limitations 
and exceptions for the benefit of disabled persons 
have been gaining international recognition and at-
tention even in the EU, giving the hope of a light at 
the end of the tunnel. No doubt the Witten Group 
has included it in the provisions of their proposed 
European Copyright Code as part of the limitations 
requiring no permission or payment of remunera-
tion when carried out on a non-commercial basis.107

65 However, it will be necessary for the SCCR of WIPO 
to harmonize the conflicting proposals to soothe 
the various interests identified, especially the re-
cognition of trusted intermediaries, as this tends to 
remove the fears of copyright owners over pirated 
works. The various stakeholders’ forums can be a 
tool toward a harmonized treaty that will take care 
of how to supply digital copies without violating se-
curity and protection of copyright in the works con-
cerned. In the end, it is believed that the proposed 
treaty will eliminate to a large extent the expense 
and time needed to make accessible copies to VIPs.
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press his gratitude to Prof. Dr. Axel Metzger of the Institut 
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Abstract:   The article seeks a re-conceptualization of 
the global digital divide debate. It critically explores 
the predominant notion, its evolution and measure-
ment, as well as the policies that have been advanced 
to bridge the digital divide. Acknowledging the com-
plexity of this inequality, the article aims at analyz-
ing the disparities beyond the connectivity and skills 
barriers. Without understating the first two digital di-
vides, it is argued that as the Internet becomes more 
sophisticated and more integrated into economic, so-
cial, and cultural processes, a “third” generation of di-
vides becomes critical. These divides are drawn not at 
the entry to the net but within the net itself, and limit 
access to content. The increasing barriers to con-
tent, though of a diverse nature, all relate to some 
governance characteristics inherent in cyberspace, 

such as global spillover of local decisions, regulation 
through code, and proliferation of self- and co-reg-
ulatory models. It is maintained that as the prac-
tice of intervention intensifies in cyberspace, multiple 
and far-reaching points of control outside formal le-
gal institutions are created, threatening the availabil-
ity of public goods and making the pursuit of public 
objectives difficult. This is an aspect that is rarely ad-
dressed in the global digital divide discussions, even 
in comprehensive analyses and political initiatives 
such as the World Summit on the Information Soci-
ety. Yet, the conceptualization of the digital divide as 
impeded access to content may be key in terms of 
ensuring real participation and catering for the long-
term implications of digital technologies.

Keywords:  Global Digital Divide; Access to Content, Cyberlaw

A. Introductory Remarks

1 Closing the digital gap has been viewed in all dis-
course flows as unambiguously positive and of pri-
mary importance. Especially in the initial years of 
the discussions on the digital divide, there seemed 
to have been a broad understanding that 

active participation in the information revolu-
tion will promote a country’s economic develop-
ment […] [and that] the Internet and new com-
munications technologies offer the less developed 
countries unprecedented opportunities to ac-

quire knowledge, “enhance educational systems, 
improve policy formation and execution, and wi-
den the range of opportunities for business and 
the poor.”1 

2 Beyond economic development, it is also of-
ten maintained that bridging the global digi-
tal divide 

“would facilitate the flow of information that helps 
subvert authoritarian and repressive govern-
ments, thus promoting democracy, human rights, 
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and civil society, as well as transparency, open-
ness, and accountability of governing agencies.”2

3 These far-reaching promises have been translated 
into a number of policy initiatives. The grandest 
among them is certainly the World Summit on the 
Information Society (WSIS). The WSIS, organized un-
der the auspices of the International Telecommuni-
cation Union (ITU), comprised a pair of global sum-
mits held in Geneva in December 2003 and Tunis in 
November 2005, as well as an elaborate preparatory 
process involving a series of large regional confe-
rences and meetings held between May 2002 and 
the Tunis summit. The WSIS outcome documents, 
the Geneva Declaration of Principles 20033 and the 
Tunis Agenda for the Information Society 2005,4 set 
forth key principles for building an inclusive infor-
mation society, recognizing that education, know-
ledge, information, and communication are at the 
core of human progress, endeavor, and wellbeing, 
and highlighting the relationship between the WSIS 
action lines and the Millennium Development Goals 
(MDGs).5 Bridging the digital divide has been an es-
sential element of the WSIS process. Following up, 
manifold initiatives have been launched, mobilizing 
state and non-state agencies as well as civil society.6

4 With the benefit of hindsight, two observations 
can be made in this respect. First, the extreme op-
timism of the early days of ICT aid has been now 
somewhat reduced. It has been acknowledged that 
there are “substantial disparities in every […] dimen-
sion of life from health care and nutrition to educa-
tion and longevity,”7 and it would be rather naïve 
to expect that there will be no absolute inequalities 
between rich and poor nations in the virtual world. 
It would also be unrealistic to assume that the In-
ternet would “suddenly eradicate the fundamental 
and intractable problems of disease, debt, and disa-
dvantage facing developing countries.”8 Also in this 
sense, it was recognized that the impact of ICT is in-
herently unequal: “[a]lthough in its initial years of 
mass diffusion the Internet was widely heralded as a 
potential equalizing tool across nations, the largely 
unequal patterns of its diffusion globally suggest that 
it may end up contributing more to rising inequali-
ties rather than levelling the playing field across na-
tions.”9 Indeed, because technology and the social 
practices of its use are constantly evolving, and be-
cause there are many variables within the complex 
notion of the divide, 

[t]he digital divide amplifies the already existing 
social inequalities cumulatively. An important ex-
perience of developed countries is that the problem 
of the digital divide persists even in periods when 
ICT penetration in society is high, since new tech-
nologies and tools (e.g. broadband, mobile devices, 
Web 2.0, etc.) enter the markets, generating new 
lines of division.10

5 Second, with regard to policy design, it has been ack-
nowledged that there exist no “one-size-fits-all” so-
lutions, as developing countries have proved to be 
profoundly diverse with starkly different economic, 
social, and institutional conditions and technology 
adoption patterns.11 Accordingly, the measures for 
bridging the global digital divide are now much more 
pragmatic. They are targeted at specific goals and 
use tailor-made tools that are meant to provide not 
only one-off aid but also conditions for sustainable 
access to information, which go far beyond cheap 
computers to involve local capacity-building and 
deeper social and institutional reforms.12 

6 While most of these initiatives would fall under the 
category of development aid, it must be stressed that 
the role of law, in particular international econo-
mic law, although not directly targeted at the digi-
tal divide, has been significant in reducing the entry 
thresholds to cyberspace. International trade rules 
have contributed by addressing broader economic 
concerns of dismantling barriers to trade, liberali-
zation of markets and spurring competition, foreign 
direct investment and private–public partnerships.13 
Here, it is essential to understand that the digital 
divide issues cannot be isolated and disconnected 
from other policy domains such as telecommunica-
tions and media regulation, standardization, trade 
in networked goods and services, intellectual pro-
perty, or competition policy, and there is a strong 
need to “view these issues in a more holistic man-
ner – as elements of a single overarching policy space 
rather than as a random assortment of disconnected 
topics that are somehow related to ICT.”14

B. Beyond the “First” Divide

7 Over the years, diverse points of critique have targe-
ted different aspects of the existing initiatives aimed 
at bridging the digital divide. It is, for instance, often 
maintained that very few of the ICT for development 
(ICT4D) initiatives have worked in practice;15 that 
the neo-liberal paradigm that underlies the WSIS is 
misplaced and there is no real (financial) commit-
ment from developed countries;16 that the WSIS pro-
cess has in fact achieved little and has abandoned its 
higher objectives.17 The critique we develop in the 
following sections is somewhat different. We argue 
that as digital technologies advance and as the ins-
titutional ecology of the networked digital environ-
ment evolves, attention should be shifted from ac-
cess to technology to access to content.

I. The Many Divides18

8 To be sure, the focus so far has been predominantly 
on simple Internet access, i.e., on the practical pos-
sibility of opening a web page and surfing the net 
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through a device (be it a computer, mobile phone, 
TV set, or game console). In the early discussions, 
this – let us dub it the “first” divide – was thought 
sufficient to becoming a citizen of the information 
society, and it was envisaged that the positive eco-
nomic and social spillovers of being linked to the In-
ternet, as sketched above, would somehow automa-
tically unfold.

9 Connectivity, however, is nothing but the first tier. 
As the Internet becomes ubiquitous and penetra-
tes all facets of contemporary societal life, new and 
different tiers of division and discrimination seem 
to emerge. In the national context of industrialized 
countries, experience shows that 

what was considered the original digital divide is 
largely resolved […]. Today the digital divide re-
sides in differential ability to use new media to 
critically evaluate information, analyze, and in-
terpret data, attack complex problems, test inno-
vative solutions, manage multifaceted projects, 
collaborate with others in knowledge production, 
and communicate effectively to diverse audiences 
− in essence, to carry out the kinds of expert thin-
king and complex communication that are at the 
heart of the new economy.19 

10 “Whereas the first digital divide could be solved sim-
ply by providing a computer and an Internet connec-
tion, this [second] digital divide presents a greater 
challenge.”20 It relates to skills, broadly defined as a 
set of multifaceted capabilities to efficiently and ef-
fectively navigate in cyberspace, to create, contri-
bute, and distribute content.21 The level of sophisti-
cation of these skills becomes critical to ensure real 
participation, as users’ behavior studies22 as well as 
the acts of mobilizing communities in the recent 
Arab revolutions23 show. 

11 Developing countries have already been disadvan-
taged as latecomers in the evolving process of buil-
ding the information society, both in terms of par-
ticipation and representation. Internet governance 
is a clear example of influencing cyberspace’s ar-
chitecture in the early stages, and the subsequent 
hard-fought attempts of developing countries to be-
come part of the decision-making processes are also 
revealing.24 In terms of representation and further-
reaching implications, as Mark Cooper argues, 

[t]his is a vicious cycle. If a particular cultural 
group is not represented early in the creation of 
the medium, culturally relevant applications of 
technology and content do not get produced for 
that group. Since there are not as many culturally 
relevant applications of the technology, mem-
bers of that group tend to adopt the technology 
more slowly. Having the technology now versus 

having the technology later is the difference bet-
ween being a passive consumer and being an en-
gine and driver of the medium. Being there when 
the architecture is defined means one’s needs and 
demands will be reflected in the face of the new 
medium.25

12 Admittedly, with the greater sophistication of the 
digital divide debates over time, this second “skills” 
tier of separation has also gained prominence and 
increasingly more suitable tools have been imple-
mented to address it.26 This is important and is con-
sistent with the “capabilities approach” as put for-
ward by Amartya Sen27 and Martha Nussbaum,28 and 
with Sen’s seminal argument for “development as 
freedom,” intertwining issues of social justice and 
human rights with the objective of generating eco-
nomic growth.29

13 In this article, however, the aim is to thematize a 
third division, which is to be understood as a pro-
cess of drawing new digital divides and happens in 
cyberspace.

II. The Digital Divide as Impeded 
Access to Content

14 The multifaceted and further-reaching repercus-
sions of cyberspace have already been well explo-
red,30 though their effects are not definitive as digital 
technologies advance, become more deeply integra-
ted in all facets of society, and as novel implications 
unfold. Despite this uncertainty and the intrinsic 
incompleteness of the process, it is now common to 
talk of a decidedly new information and communica-
tion environment31 and even of a “fourth revolution 
in the means of production of knowledge, following 
the three prior revolutions of language, writing, and 
print.”32

15 At the center of this grand metamorphosis is content, 
taken broadly in the sense of words, sounds, moving 
and still images, which due to digitization are now all 
expressible in the same “language” of binary digits, 
of zeroes and ones. It is content that is the driver of 
digital infrastructures, technology, and services, of 
new business and consumer behavior patterns, and 
not the other way around, as was believed at the out-
set of the digital revolution, when the business and 
policy mantra went along the lines of “build them 
and they will come”33 and concentrated all efforts on 
laying cables and infrastructure. However, content 
should not be understood here as a static database, 
but as a dynamic process of producing, distributing, 
accessing, mixing, and consuming information, of 
creating and expressing culture.34

16 When talking about content, a few characteristics 
of the new digital space appear particularly criti-
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cal: (i) the enormous amount and diversity of con-
tent; (ii) its accessibility regardless of place and time 
(which is very much in contrast to the “old” push/
point-to-multipoint media); (iii) the empowerment 
of the user; and (iv) the new modes of content pro-
duction, where the user is not merely a consumer 
but is also an active creator, individually or as part 
of the community.35 All of these features hold great 
promise for democratizing communication, for crea-
tivity and innovation.36 Yet it would be foolish to 
think that once one starts the Internet browser (i.e., 
having overcome the first and the second digital di-
vides), content is easily and readily findable and ac-
cessible. Here are a few examples to the contrary.

1. Internet Filtering

17 Government censorship has long been common 
practice and is relatively well reflected in the po-
licy discussions. So, while in 1998 then US President 
Bill Clinton spoke of the “revolutionary democrati-
zing potential of the Internet,” in 2010, Hillary Clin-
ton, as the Secretary of State, stresses that, “[e]ven as 
networks spread to nations around the globe, virtual 
walls are cropping up in place of visible walls.”37 It is 
a reality that, despite all the talk about the Internet’s 
ability to “route around” censorship, many govern-
ments (and not only undemocratic ones) have pro-
ven adept at extending state control into cyberspace 
for a variety of reasons, such as public morality, cul-
tural integrity, and political control.38 

18 Internet filtering is not only state censorship stricto 
sensu, but the manner of exercising control varies 
in practice. 

Sometimes the law bans citizens from performing 
a particular activity online, such as accessing or 
publishing certain material. Sometimes the state 
takes control into its own hands by erecting tech-
nological or other barriers within the state’s con-
fines to stop the flow of bits from one recipient to 
another. Increasingly, though, the state is turning 
to private parties to carry out the online control. 
Often, those private parties are corporations char-
tered locally or individual citizens who live in that 
jurisdiction.39 

19 As Palfrey further explicates, it is now often the case 
that the state “requires private parties − often in-
termediaries whose services connect one online ac-
tor to another − to participate in online censorship 
and surveillance as a cost of doing business in that 
state.”40

20 The evolutionary trajectory of Internet filtering is 
evident, moving toward more and more sophistica-
ted control mechanisms. As Palfrey notes, we expe-
rience a shift from “open net” (from the Internet’s 

birth to 2000) through “access denied” (2000–2005), 
where crude filters and blocks were installed, to-
ward “access controlled” (2005 onward), where me-
chanisms are multiple and varied, entering at diffe-
rent points of control to limit access to knowledge 
and information.41

2. Privatization of Content

21 The privatization of content seen as a broad phe-
nomenon is another well-known example of limi-
ting access.42 In cyberspace, this phenomenon can be 
said to have assumed different dimensions. First and 
perhaps most important in terms of law’s function is 
the impact of intellectual property (IP). 

22 As the (almost classical now) critical argument goes: 
while the contemporary IP architecture43 has evol-
ved over time and elaborated a broad palette of so-
phisticated and flexible tools “to protect both tra-
ditional and new forms of symbolic value produced 
in particular places as they circulate in global com-
modity markets,”44 it is far from perfect. Some of the 
IP system’s deficiencies relate to the inherent cen-
trality of authorship, originality, and mercantilism 
to the “Western” IP model, which leaves numerous 
non-Western, collaborative, or folkloric modes of 
production outside the scope of IP protection.45 As a 
result, many expressions of traditional culture are 
without a protective shield, laying them open to mis-
appropriation and abuse,46 and leaving the commu-
nities that created them without an appropriate eco-
nomic reward. In a contemporary context, under the 
conditions of the digital environment, there are very 
often efforts of commons-based production of infor-
mation, knowledge, and entertainment, where “in-
dividuals band together, contributing small or large 
increments of their time and effort to produce things 
they care about”47 not protected by copyright.48

23 The second reason for IP’s imperfections has to do 
with the way IP rights are granted, whereby authors 
receive a temporary monopoly over their creations 
and thus exclude the rest of the public from having 
access to the protected works. The balance between 
private and public interests is critical in this exer-
cise. In the digital ecology, however, it may be under 
serious threat: on the one hand, because the Inter-
net has magnified the value of copyright law49 and 
expanded its reach;50 on the other hand, because the 
existent models are often too rigid to allow full rea-
lization of digital content production and distribu-
tion, or render them illegal, possibly significantly 
chilling51 creative activities and creative potential.52 

24 The balance between authors’ rights and the public 
interest in having access to information becomes all 
the more fragile as it is now common that authors’ 
rights are “assigned away to the distributor of the 
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work in order to gain access to the channels of distri-
bution and their audience,”53 and these distributors 
(normally big media conglomerates) have been the 
ones who set the terms and determine which works 
are made available to the public, thus exercising sub-
stantial control over existing cultural content. In ad-
dition, under the conditions of digital media, inter-
mediaries have striven to keep perfect control over 
“their property” by means of Digital Rights Manage-
ment (DRM) systems and other technological protec-
tion measures, which under the guise of protecting 
digital content from uncontrolled distribution and 
unlawful use, have had pernicious effects, eroding 
some fundamental rights of consumers and restric-
ting usages traditionally allowed under (analogue/
offline) copyright.54

25 The content industries have also been very success-
ful in their political efforts to expand the scope and 
extend the duration of copyright, effectively con-
vincing most governments that strong and enforce-
able IPRs are the sine qua non for a vibrant culture. 
Through race-to-the-top strategies, this augmented 
protection has been emancipated to the internatio-
nal level in the framework of the TRIPS Agreement 
and in the even further-reaching free trade agree-
ments (FTAs),55 ignoring thereby the checks and ba-
lances originally underlying domestic IP systems.

26 Translating this into the context of the global digi-
tal divide, it is crucial to stress yet again that in cy-
berspace, local decisions have global impact. As La-
tif observes, 

[g]iven the global nature of the Internet, it is also 
important to take into account that if developed 
countries, such as the US, enact restrictive legisla-
tion governing the use of digital and Internet con-
tent and the manner in which it can be accessed, 
this has a direct bearing on developing country ac-
cess to such digital and Internet content.56 

27 Latif also underlines the dissimilar implications of 
national and international IP instruments:

Ultimately, the room provided by the Internet Tre-
aties for different countries to adopt different ap-
proaches to the regulation of TPMs, […] has been 
more dramatically altered by national implemen-
tation in the EU and the United States that has 
been extended internationally through bilateral 
trade agreements.57

28 The imbalances in the pursuit of interests in the IP 
policy domain become particularly evident, as IP is-
sues have remained only marginal in key efforts ai-
med at securing public goods at the international 
level. For instance, they do not appear in any me-
aningful way in the 2005 UNESCO Convention on the 
Protection and Promotion of the Diversity of Cul-

tural Expressions,58 nor do they figure on the WSIS 
agenda.59

29 The second (not strictly IP-related) dimension of pri-
vatizing content in cyberspace can in fact encompass 
many different cases, where access to content beco-
mes conditional on a payment. Privileged access to 
scientific data and knowledge, entertainment, news, 
and archives creates a deep divide, with various im-
plications, between those who can afford to pay and 
those who cannot. In the discussions of net neutra-
lity and search engines, one can also see elements 
of the creation of two-tier environments, where 
against additional payment, one gets either faster 
access to data and traffic or becomes more visible 
on the web. Particularly important in all these con-
texts is that local content and creativity of individu-
als and groups based in developing countries may be 
marginalized and thereby chilled.

C. Governing Cyberspace/
Enabling Control

30 There were two myths of cyberspace governance. 
The first was that cyberspace is unregulated and the 
second that cyberspace cannot be regulated.60 The 
former was in fact never true as even in the initial 
stages of the emergence of cyberspace, many of the 
“analogue/offline” rules at national, regional, and 
international levels applied to the Internet as a glo-
bal network of networks and to the World Wide Web. 
Yet it is true that as governments grappled with the 
novelty of the medium, “up until the late 1990s, most 
states tended either to ignore online activities or to 
regulate them very lightly,”61 especially in compa-
rison with “old” media like telecom and television.

31 This changed, however, and as the Internet became 
intertwined with everyday life and as its economic, 
political, social, and cultural importance grew expo-
nentially, states increasingly intervened. They thus 
dispelled the second myth and effectively erected a 
variety of digital walls, translating many of the real-
space national and international policies into cy-
berspace.62 What we have seen emerging from the 
ashes of these two myths of cyberspace regulation is 
a type of “messy” governance, where a “governance 
mix”63 encompassing national and international ef-
forts, as well as private and public–private initiati-
ves, defines the regulatory conditions. This gover-
nance ecology has not yet attained its ultimate shape 
and form but is still in flux. Two evolutionary trends 
can be stressed with regard to our discussion. The 
first relates to Lawrence Lessig’s narrative of “code is 
law,” while the second brings together observations 
on models of self- and co-regulation in cyberspace. 
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1. From Law to Code

32 Lessig argued that in cyberspace, code is overta-
king the functions of law.64 In contrast to real space, 
where architecture is more or less given, in cyber-
space it is “plastic” and open to change.65 Designing 
cyberspace through software code thus becomes a 
very powerful regulatory activity.66 This code, which 
Lessig calls “West Coast Code” (because of its pro-
ximity to Silicon Valley), is starkly different from 
the “East Coast Code” (so named because of its pro-
ximity to Washington, DC). The latter encompas-
ses laws as a product of the conventional legisla-
tive processes, which in a democratic state involve 
highly formalized and complex mechanisms and are 
subject to a system of checks and balances.67 West 
Coast Code, by contrast, is simply embedded in the 
software; it is cheaper and faster to create but also 
opaque and often not “readable” for citizens. The 
experience gained over the last 11 years68 clearly 
confirms Lessig’s theory and the move from law to-
ward code in creating mechanisms of control in cy-
berspace. Both governments and corporations69 have 
enabled and fostered this move. The above-menti-
oned example of DRM systems is illustrative here as 
well, as these in-built technical protection measures 
allow constraints on behavior and use to be imposed 
more easily and to a greater extent than through co-
pyright law alone.

2. Emerging Self- and Co-
regulation in Cyberspace

33 As noted above, cyberspace governance is “messy” 
and the role of private actors pivotal. However, as 
almost all actions taken do have global effects, com-
panies increasingly needed to cooperate within dif-
ferent organizational structures and with varying 
level of state involvement. There is now clearly ma-
nifest practice of these hybrid types of regulation 
in cyberspace encompassing different forms of self- 
and co-regulation.70 Global Internet standards (e.g., 
Internet Engineering Task Force;71 World Wide Web 
Consortium72), domain names (ICANN73), content fil-
tering and rating (e.g., PEGI Online74 and the Global 
Network Initiative75) are a few of the key areas where 
such hybrid governance evolves.76

34 These models are often very appropriate to address 
the pertinent specific (and highly technical) ques-
tions. Yet because efforts of self- and co-regula-
tion arise and/or operate at least partially outside 
state control, they are not necessarily designed to 
advance particular public objectives. They also of-
ten rely on voluntary (and self-interested) partici-
pation and compliance, which differentiates their 
command of resources, scope, and effectiveness 
from those of similar formal regulatory initiatives. 
As they do not have exclusive power within an in-

tegrated legal framework, they may also face com-
petition from other self-regulatory, co-regulatory, 
and formal regulatory bodies, or have to cope with 
patchy legal underpinnings across their geographi-
cal sphere of activity.77

35 In presenting both these regulatory trends in the 
context of the digital divide discussion, our prime 
aim is to illustrate that in cyberspace there are mul-
tiple and far-reaching points of control outside for-
mal legal institutions, and that governance is com-
plex and highly fragmented, thus threatening the 
availability of public goods and making the pursuit 
of public objectives difficult. Law has been in many 
ways discounted because it has not kept pace with 
the technological advances or because it cannot ef-
ficiently address them.

D. Conclusion

36 Without understating the first two digital divides 
(which remain essential for reaching the third),78 
we argue that as the Internet becomes more sophis-
ticated and more integrated into economic, social, 
and cultural processes, a “third” generation of divi-
des becomes critical. These divides are drawn not 
at the entry, at the “opening gate” to the net, but 
within the net itself.

37 The conceptualization of the digital divide as impe-
ded access to content (from the supply side) may be 
more important in terms of ensuring real partici-
pation and catering for the long-term implications 
of the integration of digital technologies into all fa-
cets of societal life. This is an aspect that is rarely 
addressed, even in comprehensive analyses and po-
litical initiatives such as the WSIS. There are criti-
cal governance choices to be made influencing the 
interplay of public versus private regulation, open 
versus closed technologies, and competitive versus 
collusive markets that need to be considered in the 
global digital divide debates.
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A. Introduction

1 Over the past five years, lawmakers on both sides 
of the Atlantic and elsewhere have been struggling 
with the problem of orphan works. Only few sta-
tes have enacted provisions that allow for the use 
of works whose rights holders are unknown or can-
not be found.

2 The issue received public attention after the an-
nouncement of the first Google Books Settlement.1 
That settlement, which Google concluded with pu-
blishers and authors who had sued the company for 
the unauthorized use of their works as part of its 
“Google Books” project, would have allowed Google 
(and only Google) the widespread use of orphan 
books.2 By the time the settlement was proposed, 
three orphan works bills had been introduced into 
the US Congress.3

3 In Europe, the European Commission has taken mul-
tiple steps to encourage its member states to pro-
vide for the use of orphan works.4 As of now, no or-

phan works legislation has been passed in the US, 
and the Commission’s attempts have been without 
much impact. Between 2006, when the Commission 
first turned its eyes toward the problem, and now, 
only Hungary has enacted an orphan works statute.5

4 Dissatisfied with that lack of progress, the European 
Commission decided to take matters into its own 
hands. On May 24, 2011, it presented a proposal for 
a directive of the European Parliament and of the 
Council on certain permitted uses of orphan works.6 
In its accompanying memorandum, the Commission 
mentions six possible ways of dealing with the or-
phan works problem:

(1) do nothing, (2) a statutory exception to copy-
right, (3) extended collective licensing, (4) an or-
phan-specific licence granted by collecting socie-
ties, (5) an orphan-specific licence granted by a 
public body, and (6) the mutual recognition of na-
tional solutions regarding orphan works. 7
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5 So far, most countries have done nothing to alleviate 
the problem (option 1). Of the countries that have or-
phan works regimes, almost all provide for a license 
granted by a public body (option 5). Among national 
lawmakers currently debating the problem, options 
2 through 4 have ranked highest at one point or ano-
ther. Finally, the Commission opted for the mutual 
recognition of national solutions regarding orphan 
works (option 6).

6 In this article, I will discuss the various options that 
lawmakers can choose from. I will explain why solu-
tions 2 through 4 each had their heyday during the 
past few years, and how and why these changes in 
popularity occurred.8 Finally, I will propose that a 
limitation on remedies, the solution favored by the 
US Copyright Office and proposed by lawmakers in 
the US in 2006 and 2008, would be the most adequate 
solution for the problem in Europe – the best orpha-
nage we could give to the parentless works contai-
ned in European libraries and archives today.

B. License Granted by a Public Body

7 Virtually all countries that have tackled the orphan 
works issue provide a government body with the au-
thority to grant orphan works licenses. Such regimes 
are in place in Canada,9 India10, Japan,11 South Ko-
rea,12 and, within the European Union, in Great Bri-
tain13 and Hungary.14 Nevertheless, the European 
Commission cautions EU member states against ad-
opting such an approach. It describes its advantages 
and disadvantages as follows:

The government licence covering orphan works 
(Option 5) constitutes a public certification of the 
diligent search and thus grants a high level of le-
gal certainty to the digital library. But this cer-
tainty comes at a price in terms of administrative 
burden. This is why earlier incarnations of this 
system have had limited impact and are not used 
in relation to large scale digital library projects.15

8 In other words, if member states wish to pave the 
ground for the creation of digital libraries, they 
should look for alternatives to what countries have 
done so far.

9 It is very likely that the Commission was thinking 
about the oldest, most comprehensive, and thus 
most paradigmatic orphan works regime, the Cana-
dian one, when it stated that “earlier incarnations 
of this system have had limited impact.” The Cana-
dian system dates back to 1988. Its aim was to allow 
individual uses of copyrighted works. When it ente-
red into force, the creation of digital libraries was, 
if anything, only a distant dream.

10 Section 77 para. 1 of the Canadian Copyright Act al-
lows anyone who wishes to use a “published work, 
a fixation of a performer’s performance, a published 
sound recording, or a fixation of a communication si-
gnal in which copyright subsists,” to apply to the Co-
pyright Board for a license. If the Board is “satisfied 
that the applicant has made reasonable efforts to lo-
cate the owner of the copyright and that the owner 
cannot be located,” as well as that publication took 
place with the consent of the owner, it will issue a 
non-exclusive license. The royalties it collects are 
held by a collecting society. The collecting societies 
can use the money as they wish, as long as they ob-
lige themselves to pay the rights holder should he or 
she appear16 and claim his or her rights within five 
years after the expiration of such license.17

11 At first sight, the regime does not sound unreaso-
nable, and yet only very few licenses have been ap-
plied for. From 1988 until the end of October 2011, 
the Board has denied 8 applications and has issued 
256 licenses, 8 of those in 2010.18 Almost 25% of the 
applications were eventually withdrawn or aban-
doned.19 As the Commission remarked, the system 
is “not used in relation to large scale digital library 
projects.” Only one percent of applications regarded 
multiple thousand works.20 Between 1988 and 2008, 
users sought licenses for a total of 12,640 works, 
many of which were architectural plans.21

12 Canadian commentators agree that the reason for 
the system’s limited impact is not the limited scope 
of the orphan works problem. Rather, mass-scale 
digitization projects do not apply for licenses be-
cause the procedure for obtaining one is time-consu-
ming and costly.22 In its Unlocatable Copyright Ow-
ners Brochure, the Copyright Board explains which 
search efforts it expects from applications for or-
phan works licenses: users should contact the rele-
vant collecting society; search the Internet; contact 
publishing houses, libraries, universities, museums, 
and provincial departments of education; and, if the 
author is dead, try to find out who inherited the co-
pyright or who administered the estate.23 The Board 
checks in every case whether the search was suffici-
ently thorough and whether the work had been pub-
lished with the author’s consent. It does allow users 
to rely on updates to previous searches.24

13 One significant problem, according to the Board’s 
members, is that the Board has jurisdiction to issue a 
license only if it is established that the work in ques-
tion was published with the author’s consent.25 For 
works other than books (such as, for instance, pho-
tographs), this is not always easy to establish.26

14 Strangely enough, though, the Board is more frus-
trated about the fact that it only has authority to 
issue a license for works in which copyright sub-
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sists. That seems logical. If a work is not protected 
by copyright (anymore), no license is needed. How-
ever, it is often impossible to determine whether a 
work is in the public domain since that depends on 
the death of the unknown or unlocatable author.27 
If it cannot be established with certainty that a li-
cense is needed, none may be issued. The Board pro-
posed that it could issue conditional licenses in these 
cases. In at least four cases, it has done so on its own 
motion.28

15 The biggest point of criticism regards royalties. Here, 
the criticism is twofold. First, the Board never grants 
a license free of charge. When the use was “benign,” 
the Board has sometimes ordered that royalties only 
be paid if the rights holder claims his or her rights.29 
Critics propose that licenses for noncommercial uses 
be grated without any royalty payment.30

16 Second, and more importantly, critics remark that 
the current system creates a windfall for collecting 
societies.31 They are the ones who administer the 
royalties. If the author does not appear within the 
required period, they are allowed to decide how to 
distribute the unclaimed amount. Other rights hold-
ers thus received payments for works that they have 
not created and do not own.

17 The Board, by its own account, created this system 
of overcompensation in order to protect rights hold-
ers. It would be easier for them to find a collecting 
society than an individual user.32 If unknown rights 
holders could choose, according to the Board’s as-
sumption, they would prefer that other rights hold-
ers benefit from the use of their works rather than 
allowing the users to use these works for free.

18 A study prepared for the Commission’s DG Informa-
tion Society and Media suggests that this assump-
tion might be false. The study found that authors of 
works with little or no economic value virtually al-
ways license their works for free.33 Only collecting 
societies and distributors charged the interviewed 
cultural institutions for the use of such works.

19 Since the current system is too costly and cumber-
some to be used widely, stakeholders in Canada are 
beginning to discuss amendments or extensions. 
Mario Bouchard, General Counsel of the Copyright 
Board, suggested that collecting societies be entitled 
to grant users blanket licenses for their whole reper-
toire in return for an indemnification against rights 
holders’ claims.34 Canadian rights holders are favo-
ring statutory extended collective licenses.35

C. Extended Collective Licenses

20 Extended collective license are licenses that are 
granted by a collecting society and which cover not 
only the rights owned by its members. If member-
ship in the society extends to a “substantial” number 
of rights holders of the category of works in ques-
tion, the license covers rights holders of that cate-
gory of works who are not members of the society.36 
The need to search for the work’s rights holder is 
thereby obviated.

21 Canadian rights holders are not the only ones who 
would love to have a system based on extended col-
lective licenses. The parties to the Google Books case 
proposed such a system in both settlement agree-
ments they presented in court. Google would have 
been allowed to use orphan books. In return, the 
company would have paid a lump sum to the Book 
Rights Registry, a collecting society for literary 
works that the parties would have set up.37 In addi-
tion, Google would have shared the revenue it gen-
erated from the use of such works with the Book 
Rights Registry.38

22 The first extended collective license was created 
in the Nordic countries in the 1960s. Since then, its 
scope has constantly been broadened. However, no 
Nordic country has a general license that would co-
ver all or even most uses that could possibly be made 
of orphan works.39

23 It is not surprising that Canadian rights holders and 
companies like Google as well as collecting societies 
that represent (known and locatable) rights holders 
advocate the establishment of such a system. Studies 
have shown that the search for rights holders can be 
much more costly than the digitization of the work 
and the royalty payment combined.40 In a system of 
extended collective licenses, companies save these 
costs. Collecting societies like the added pressure 
the system puts on nonmembers to join their ranks. 
They also like the additional royalties that they ob-
tain and administer. Nonmembers, so the argument 
goes, benefit as well. Their works are being licensed 
for the same conditions as those of members of col-
lecting societies. It is unlikely that they could have 
obtained better conditions if they had to bargain on 
their own.41

24 The system thus does have its advantages.42 And yet, 
it comes at a high price.43 By turning the right of 
exclusion into a right of remuneration, it turns the 
traditional principles of copyright on their head.44 
It replaces the market with a forced collective ad-
ministration of rights at a time when, due to tech-
nological advances (think about search engines, da-
tabases, etc.), it is easier than ever for copyright 
holders and users to find one another. In its Nordic 
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variety, it systematically puts foreign rights holders 
at a disadvantage.45

25 In addition, there are practical obstacles to the com-
prehensive adoption of such a system in the EU. Col-
lecting societies do not represent a substantial num-
ber of rights holders of all categories of works (or in 
all member states). Even in the Nordic countries, mu-
sic, movie, and software producers administer their 
rights individually.46

26 In its discussion of extended collective licenses as 
a solution for the orphan works problem, the Com-
mission makes an additional point, amidst telling re-
marks about the system in general:

Option 3, the model of “extended collective licen-
ces” assumes that, once a collecting society autho-
rises a library to make books available on a web-
site, this licence, by virtue of a statutory extension, 
will cover all works in that category, including or-
phan works (i.e., books, films). The collecting soci-
ety is considered to represent such “outliers” in-
dependent of whether it has carried out a diligent 
search to identify or locate the author. The ab-
sence of a diligent search prevents an approach 
based on mutual recognition of the orphan work 
status. An extended collective licence is also nor-
mally only valid in the national territory in which 
the statutory presumption applies.47

27 Several points are worth mentioning. First, the 
Commission’s definition of an extended collective 
license is too narrow. The Commission only refers to 
the authorization of “a library to make books availa-
ble on a website.” In reality, however, extended coll-
ective licenses do not only apply to books. In addi-
tion, extended collective licenses do not only have 
libraries as their benefactors. What is more, many 
uses are covered, but no country has enacted a li-
cense that allows a work to be made available on-
line, be it a literary or other work.48 Furthermore, 
works owned by “outliers” are covered only if the 
collecting society represents a significant number 
of rights holders.

28 Despite these imprecisions, the Commission rightly 
stresses the fact that extended collective licenses are 
not well suited for the implementation of a system 
based on mutual recognition of a work’s orphan sta-
tus across member states. Separate collecting socie-
ties exist in each EU member state – none of them 
represents a significant number of rights holders 
from all member states. If a user could, without ha-
ving to search for the rights holder, go to his coll-
ecting society in, say, Finland, and obtain a license 
whose effects all other member states would have to 
accept, rights holders’ rights would be significantly 
impaired. Compliance of such a system with interna-

tional copyright law is also doubtful.49 For all these 
reasons, extended collective licenses are not the me-
ans of choice.

D. License Issued by a 
Private Authority

29 Government licenses are not very high on the agenda 
of anyone who wishes to help digital libraries. As we 
have seen, they are a costly and ineffective way of 
addressing the orphan works problem. Licenses is-
sued by private authorities, however, are seriously 
considered in some EU member states. In Germany, 
for example, the Social Democratic Party proposed 
that collecting societies be granted the authority to 
issue orphan works licenses.50

30 In Switzerland, such a system is already in place, al-
beit with a very narrow scope. Collecting societies 
may grant licenses for the use of orphaned sound or 
video recordings that are contained in publicly ac-
cessible archives or in archives of broadcasting in-
stitutions and which were published or distributed 
in Switzerland at least ten years ago.51

31 The Commission’s assessment of such licenses is as 
follows:

The specific licence for orphan works (Option 
4) provides libraries and the other beneficiaries 
with a high level of legal certainty against damage 
claims by reappearing owners. This option requi-
res both a diligent search to determine the orphan 
status prior to the granting of the licence and a 
specific licensing arrangement pertaining to or-
phan works.52

32 The Commission acknowledges the costs associa-
ted with both the search and the licensing procedu-
res. For users, costs would thus be much higher than 
those that would accrue in a system of extended coll-
ective licenses. All this is obvious. What is striking 
is what is absent from the Commission’s statement. 
When discussing government licenses, the Commis-
sion warned about the “price in terms of adminis-
trative burden” and cautioned that this burden “is 
why earlier incarnations of that system have had li-
mited impact and are not used in … large scale digi-
tal library projects.” No such warning is to be found 
in the Commission’s description of licenses issued 
by private authorities.

33 The Commission thus assumes that the burden put 
on collecting societies is less than it would be if a 
government agency were responsible for issuing a 
similar license. This assumption might be correct. 
In a system based on government licenses, one in-
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stitution (a government agency) is responsible for 
checking whether the required diligent search was 
conducted, and for negotiating the licensing terms. 
Another institution, often a collecting society, is re-
sponsible for the administration and distribution 
of royalties.

34 In a system like the one envisioned by Germany’s So-
cial Democratic party, both of these functions would 
be performed by the same institution. Collecting so-
cieties would not only grant orphan works licen-
ses. They would also receive, administer, and dis-
tribute the royalties that users would pay. As such, 
they would have a strong interest in granting licen-
ses. Therefore, they might be less inclined than a 
government agency to diligently check whether the 
user conducted a diligent search, whether the work 
is still protected under copyright, and whether the 
use would be covered by a limitation or exception.

35 If collecting societies were confronted with requests 
from large-scale digital library projects, chances are 
that they would rely on the user’s assurances that a 
diligent search has been conducted. One could not 
blame them if they did so. Diligently checking every 
single case would be virtually impossible.

36 The value of such a license, however, would then be 
doubtful. The collecting society would “certify” that 
a diligent search has been conducted and would pro-
vide the user with the impression of a “high level of 
legal certainty,” but the real check of whether the 
user actually met the legal requirements would only 
take place once the rights holder has reappeared 
and claimed his or her rights. Meanwhile, the user 
would have to pay royalties up front that may never 
be claimed; the rights holder would be deprived of 
the decision whether to license the use at all, and if 
so, to what terms; and members of collecting soci-
eties would receive a windfall.53 It is unclear, then, 
why member states would want to choose this op-
tion as a way of reducing the orphan works problem.

E. Statutory Exception

37 A system based on individual licenses leads to two 
kinds of costs for users (in addition to the costs as-
sociated with the use of the work itself). Conducting 
a diligent search costs money. So does the negotia-
tion and payment of royalties to the relevant autho-
rity. Extended collective licenses reduce these costs 
because they do not require the user to conduct a 
search. Another way to lower these costs is by obvi-
ating the duty to pay royalties. This is what a statu-
tory exception does. In the words of the Commission: 

The statutory exception (Option 2) would avoid the bur-
den of obtaining a copyright licence but maintain the 
prior diligent search. However, this option provides for 

less legal certainty as there is no third party certifica-
tion of the diligent search.54

38 As just explained, the “third party certification of 
the diligent search” will, in all likelihood, only be a 
certification. What it will not be is an examination 
of whether the diligent search has indeed been con-
ducted. Collecting societies will quite simply lack the 
money, time, and manpower to review millions of 
searches for rights holders. If that is true, then sta-
tutory exceptions do not provide for “less legal cer-
tainty” than individual licenses. The main difference 
between the two options would then be that under 
a statutory exception, users would not have to pay 
money up front without knowing whether that mo-
ney will ever reach its rights holder.

39 Australian copyright law already provides that the 
first publication of a work of an unknown author as 
part of a literary, dramatic, or musical work shall 
not be deemed a copyright infringement.55 Both the 
German Socialist Party as well as the German Green 
Party have introduced proposals into the German 
Parliament aiming for the adoption of such a limi-
tation for published works protected under copy-
right where the rights holder is unknown or can-
not be found.56

40 The implementation of these proposals would be 
problematic not so much because statutory excep-
tions provide less certainty than individual licenses. 
Broad statutory exceptions would probably run afoul 
of European and international copyright law. A sta-
tutory exception for the use of orphan works would 
not be covered by any of the narrowly defined excep-
tions and limitations in Article 5 of the Information 
Society Directive. The directive’s recital 32 establi-
shes that “[t]his Directive provides for an exhaustive 
enumeration of exceptions and limitations to the re-
production right and the right of communication to 
the public.”57 It cannot be assumed that, by mentio-
ning statutory exceptions in the impact assessment 
of the proposal for an orphan works directive, the 
Commission tacitly wanted to amend the Informa-
tion Society Directive.

41 Even if the Commission would like to change this 
(controversial) part of the Information Society Di-
rective, it would have to respect existing obligations 
under international law. The Information Society 
Directive was a transposition of the WIPO Copy-
right Treaty. Article 10 para. 1 contains the famous 
“three-step test” which can also be found in Article 
9 para. 2 of the Berne Convention and in Article 13 of 
the TRIPS Agreement. Contracting parties may only 
“provide for limitations of or exceptions to the rights 
granted to authors of literary and artistic works un-
der this Treaty [the WCT] in certain special cases 
that do not conflict with a normal exploitation of 
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the work and do not unreasonably prejudice the le-
gitimate interests of the author.”58

42 It is doubtful whether a statutory exception for the 
use of all categories of orphan works by all users 
would constitute a “certain special case” and would 
thus pass the first step of the test.59 The WTO Panel 
held that “certain” requires that an “exception or li-
mitation… be clearly defined.”60 An exception or li-
mitation is only “special” if it has “a narrow scope 
as well as an exceptional or distinctive objective.”61

43 The second and third steps would pose lesser hurdles 
to orphan works legislation. Uses of orphan works 
“do not conflict with a normal exploitation of the 
work” because the work in question cannot be ex-
ploited if the rights holder cannot be found.62 The 
author’s “legitimate interests,” according to the 
WTO Panel, are unreasonably prejudiced “if an ex-
ception or limitation causes or has the potential to 
cause an unreasonable loss of income to the copy-
right owner.”63 Since the rights holder is not gene-
rating any income from his or her work, no such in-
come can be unreasonably lost – that is, until the 
rights holder reappears and claims his or her rights.

44 These considerations have not figured very promi-
nently in the European discourse on orphan works. 
The US Copyright Office, however, dedicated a fair 
portion of its Report on Orphan Works to this ques-
tion.64 Its concerns were one of the reasons why the 
United States, a country that has, at times, not see-
med overly preoccupied with its obligations under 
international law, decided against a statutory excep-
tion for orphan works. 

F. Limitation on Remedies

45 Instead of proposing a statutory exception, the Co-
pyright Office suggested that Congress limit the re-
medies available against infringers who, before using 
the work(s) in question, had unsuccessfully conduc-
ted a “reasonably diligent search” for the work’s 
rights holder.65

46 Following the Report’s recommendations, three bills 
were introduced into Congress, one in 2006 and two 
in 2008, in the Senate and the House of Represen-
tatives respectively.66 The Senate bill from 2008 
passed the Senate unanimously. It had not passed 
the House when the term of the 110th Congress en-
ded. When the 111th Congress convened, the par-
ties to the Google Books case had already made their 
first settlement proposal. Further Congressional ac-
tion was put on hold until the second Google Books 
settlement proposal was rejected in March 2011.67

47 In October 2011, the Copyright Office published a 
Preliminary Analysis and Discussion Document on 
Legal Issues in Mass Digitization.68 The Google Books 
case is not the only reason why the Copyright Office 
is of the opinion that “the question of how mass book 
digitization fits within the existing copyright frame-
work is a timely one.”69 In September, the Authors 
Guild and individual authors brought suit against 
five university libraries who, as partner libraries of 
Google Books, had obtained digital copies of copy-
righted works and who had decided to make these 
works available to their university affiliates.70 An ad-
ditional defendant was HathiTrust, an online repo-
sitory created by these five as well as additional li-
braries. It currently contains more than 3.4 billion 
scanned pages, 73% of which are protected under 
copyright.71

48 In its preliminary analysis, the Copyright Office 
does not propose specific language for a new orphan 
works bill. It does, however, stress that “in 2008 Con-
gress came very close to adopting a consensus bill.”72 
In the Copyright Office’s opinion, “[t]hat legislation 
is a good starting point for the orphan works discus-
sion, including what if any parts of the prior legis-
lative proposal may require adjustment in 2011.”73

49 Partial adjustment of the bill might be necessary be-
cause in 2006, when the Copyright Office issued its 
Report on Orphan Works, mass book digitization had 
not been the center of discussion.74 “Going forward, 
Congress may want to explore orphan works in the 
context of large-scale digitization projects, addres-
sing questions such as whether there should be more 
lenient or more stringent search requirements for 
these types of uses.”75

50 The 2008 bills covered all categories of orphan works 
as well as all uses, commercial and non-commercial, 
by all types of users. In order to benefit from the li-
mitation on remedies, a user had to conduct and do-
cument a “qualifying search.”76 Such a search requi-
red a “diligent effort” to locate the rights holder,77 
a term that the bill did not define. In addition, the 
user had to “provide attribution,”78 and “give notice 
that the infringed work has been used under this 
section [514].”79

51 If the rights holder appeared and claimed his or her 
rights, the user would have to assert in the initial 
pleading eligibility for the orphan works limitation80 
and would have to give a “detailed description and 
documentation of the search.”81 Provided that he 
or she did so, the user would only be subjected to 
“reasonable compensation”82 and would not have to 
pay statutory damages. Injunctive relief would re-
main available,83 except in cases where the user had 
created a derivative work.84 If that was the case, the 
rights holder could only claim reasonable compen-
sation and attribution while the user would have 
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the right to claim copyright in the derivative work 
or compilation he or she created.85

52 This solution, unlike one based on licenses, does not 
deprive the rights holder of the decision as to whe-
ther to license the work (at least prospectively), and 
on what conditions. It does not require the user to 
pay a collecting society for works which that society 
does not represent, thereby avoiding a windfall for 
third parties. Unlike a broad statutory exception, it 
would comply with obligations under European and 
international copyright law.

53 In order to be workable for mass-digitization pro-
jects, the required search would have to be as stan-
dardized as possible. The Commission must have 
been aware of that when it drafted the list of sources 
that users would have to consult before they could 
use an orphan work and which it included in the an-
nex to its proposed orphan works directive.86 For pu-
blished books, the list includes legal deposits, data-
bases, and registries, including ARROW, ISBN, and 
WATCH, as well as the databases of relevant collec-
ting societies. It is conceivable that search compa-
nies will spring up and offer their services to digi-
tal library projects.

54 The obvious downside of the system just descri-
bed is that it would provide less certainty for users. 
The lesser degree of certainty is not so much be-
cause the orphan works status would not be “certi-
fied,” as the Commission mentioned. Ex ante, users 
would be uncertain about what a “reasonable roy-
alty” would amount to and how much they would 
owe if the rights holder reappeared and claimed his 
or her rights.  Over time, though, standards would 
develop. For mass users of works, royalties paid (to 
known users) in similar circumstances could serve 
as a guideline.

55 For rights holders, the risk would be that the user 
in question might become unknown or cannot be 
found. In addition, he or she would have to contact 
and, if no agreement was reached, sue the user, both 
of which could prove costly. Requirements of US ci-
vil procedure make suing for small claims virtually 
impossible in the United States.87 In most European 
countries, it would be easier to file suit in such cases.

56 To alleviate the burden for rights holders, the sys-
tem should be combined with comprehensive, inter-
linked databases. In the database, users would have 
to register the use they want to make of a work and 
would document the search they conducted. Suc-
cessive users could limit themselves to updating 
searches already conducted and documented. Was-
teful re-searches of the same sources would thus be 
avoided.

57 If a rights holder reappeared, he or she could make 
him- or herself known in the database, thereby pu-

blicly ending the orphan works status. If parties wis-
hed, the terms of license agreements could be recor-
ded. Later users would then know what the rights 
holder in question deemed as adequate royalties for 
a specific use of his or her work.

58 A current example proves that such databases can 
be a very effective means both to scrutinize whe-
ther users have indeed fulfilled their obligations 
to (diligently) search for rights holders and to re-
duce the number of orphan works for the future. On 
HathiTrust’s website, the University of Michigan Li-
brary had published a list of 163 books for which it 
had not been able to identify or find the rights hol-
der and which it wanted to make available to its af-
filiates. After some searching, and with the help of 
individual users, the Authors Guild found rights hol-
ders for 50 of the 163 books.88 The University of Mi-
chigan later took down the list and apologized for 
its “flawed” pilot process.89 A new list is to be pos-
ted within 90 days.90

59 It is unlikely that the University of Michigan Library’s 
flagrant disregard would have been discovered that 
easily and that thoroughly without crowd-sourcing. 
The involvement of many, however, is only possible 
if the information to be tested is publicly available. 
An orphan works database would and should provide 
information on orphan works for anyone. Once a few 
culprits have been detected, chances are that other 
users will double their efforts to find rights holder(s) 
of the work(s) they intend to use.

G. Conclusion

60 As with most, if not all, complex copyright prob-
lems, none of the possible solutions is ideal. Each 
has its benefits and drawbacks. Over time, most of 
the options described in the impact assessment to 
the Commission’s proposal for a directive on orphan 
works have seemed appealing to one or more stake-
holders. Except for the one where no orphan works 
statute is passed, they all require a deviation from a 
basic principle of copyright law: the rights holder’s 
right to exclude others from using his or her work.

61 Of the options currently on the table, a limitation 
on remedies might be the most adequate solution 
to the orphan works problem. It avoids forced coll-
ectivization of rights. Instead, it ensures that mar-
ket mechanisms can work once the rights holder has 
reappeared. What is more, it incentivizes the deve-
lopment of search technology. Combined with inter-
linked databases, it creates transparency and allows 
the public to monitor whether search requirements 
have been fulfilled.
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Abstract:  The legal community of the Nether-
lands let out a sigh of relief in May 2011 when the judg-
ment of the District Court of The Hague in preliminary 
proceedings was handed down in the Darfurnica case.1 
The same feeling of satisfaction prevailed, more re-
cently, when the Court of Appeal of Amsterdam rende-
red decision in the Miffy case.2 Both decisions, rendered 
on appeal, overruled the judgments of first instance, 
which had given precedence to the protection of intel-
lectual property rights above the user’s freedom of ex-

pression in the form of parody. But freedom of expres-
sion, and parody in particular, are solidly anchored in 
the Dutch values and courts more often than not find 
in favour of the parodist.3 Apart from the fact that both 
decisions offer an interesting analysis of where the li-
mit lies between intellectual property protection and 
artistic freedom, each decision deserves a few words of 
commentary in view of some noteworthy particulari-
ties. 4
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A. The Darfurnica case

1 The Darfurnica decision, reproduced below, clearly 
sets out the facts of the case and the ex parte pre-
liminary proceedings that led to the appeal decis-
ion. The case revolved around Plesner’s depiction of 
the Louis Vuitton handbag in the hands of a young 
African child holding a Chihuahua dog, art series 
called the ‘Simple Living’, which aimed at calling the 
world’s attention to the famine in Africa. In first in-
stance, before the District court of The Hague, Louis 
Vuitton’s claim was accepted in ex parte procee-
dings. On appeal before the District Court of Amster-
dam in preliminary proceedings, both parties relied 
on the fundamental right conferred upon them by 
the European Convention on Human Rights (ECHR). 
Plesner relied on Article 10 ECHR, guaranteeing the 
freedom of expression, whereas Louis Vuitton in-

voked Article 1 of the First Protocol to the Conven-
tion, which refers to the protection of property. The 
Court of Amsterdam’s preliminary assessment was 
that, in the present circumstances, the importance 
of the letting Plesner continue to freely express her 
(artistic) opinion in the work ‘Simple Living’ out-
weighed the importance of Louis Vuitton’s peaceful 
enjoyment of her property.

2 The Darfurnica case is further interesting for two re-
asons: first, because of the grounds that served as a 
basis for the plaintiff’s claim; and second, because of 
the Court of Amsterdam’s assessment of adequate fi-
nes for breach of intellectual property right. On the 
first point, Louis Vuitton had the choice of ammuni-
tion when seeking a prohibition to use the handbag 
Audra on T-shirts, posters and other merchandise 
(e.g. apart from the painting Darfurnica) in relation 
with an African child holding the bag and a Chihu-
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ahua dog: it could have based its claim against the 
artist either on its copyright, trademark or design 
right on the bag. Louis Vuitton chose the last and 
sought an injunction solely based on its Community 
Design registration for the multi-colour canvas de-
sign of the handbag.

3 Louis Vuitton claimed that Plesner’s use of the Au-
dra handbag (potentially) affected its reputation. As 
stated Louis Vuitton relied in the context of this pro-
ceeding on its Community design rights, the main 
purpose of which for the owner is the grant of an 
exclusive right to use the registered external ap-
pearance of a product. As such the design right does 
not seem to serve to protect the reputation of this 
appearance. Protection of reputation includes not 
only the object’s use as a manufactured article, but 
also its reference use in art, parody or criticism, the-
reby shifting the protection of the domain of indust-
rial property, to the realm of expression. The letter 
of art. 3.16 paragraph 1 Benelux Convention on In-
tellectual Property does not oppose the protection 
of the reputation, as this article grants an exclusive 
right to ‘use’. This point requires further elaboration 
by the courts, however. When examning what level 
of protection is determined in principle, other fac-
tors must be weighed, such as the ratio between the 
commercial nature of the expression and the “pub-
lic interest” nature, the extent and intensity of the 
damage, the extent of dissemination and use of un-
duly affect the model (or its “reputation”). Leaving 
aside the question whether the function of the de-
sign right can also extend to protect the reputation 
of the model or even that of the owner, this func-
tion is, according to the Court, substantially less im-
portant than the defendant’s freedom of expression. 

4 Moreover, the fact that Louis Vuitton is a famous 
company whose products are very renowned also 
entailed, for the judge, that the company should put 
up with critical use to a greater degree than other 
claimants. As Sakulin explains in his annotation of 
the case, the rasons for this are first that public fi-
gures commonly occupy key positions in society; se-
cond, that they themselves often seek access to the 
media and that they can easily defend themselves; 
third, that they are often the ones who draw the at-
tention of the public to their product and image; and 
fourth, that one could fear the emergence of a ‘chil-
ling effect’ among the public if public figures are 
able to prohibit simple statements about themsel-
ves. Of these four arguments, the judge emphasized 
the fact that Louis Vuitton looked up the media at-
tention and created it itself. In addition, the judge 
estimated that luxury goods from Louis Vuitton are 
an important symbol status, that Louis Vuitton de-
fends its interests easily and happily in the media 
and in the courts, and that through high penalties, 
bans on use of its products can therefore create a 
strong “chilling effect” on artistic expression. All in 

all, the judge ruled that a restriction of the freedom 
of art in this case would be contrary to Art. 10 ECHR. 
As Sakulin rightly observes, if the protection on de-
signs and models indeed extends to protecting the 
owner’s reputation, there is also a lack of a general 
exception. For example, trademark law reconizes a 
general exception, which in principle allows artists 
to use trademarks in their work.

5 On the second point, it is important to recall that 
the District Court of The Hague ordered a ban on 
the use of the design, valid throughout the Euro-
pean Union and under penalty of a fine of € 5000 per 
day. On the day of the interim order Plesner would 
therefore have had to pay a fine of approximately 
€ 400,000. The maintenance of this already accrued 
penalty would not only have been a crushing attack 
on the existence of the artist, it would also brought 
about a serious ‘chilling effect’ by other artists and 
critics. The judge decided therefore to apply the sen-
tence retroactively and thus to abolish already ac-
crued penalty. This is fully in line with the jurispru-
dence of the European Court of Human Rights, which 
ruled that even if a statement is not itself in viola-
tion of Art. 10 ECHR, the imposition of a penalty so 
high as to bring about such a strong “chilling effect” 
can result in a violation of Art. 10 ECHR. If the judge 
only had lifted the interim order, without ruling on 
the fine, there would probably still have been a vio-
lation of Art. 10 ECHR. The court’s ruling on the ab-
olishment of the penalty is a welcome solution.

B. The Miffy case

6 Netherlands’ most well-known rabbit Miffy, or 
Nijntje in Dutch, was at the heart of yet another inte-
resting parody dispute.5 The case reached the Court 
of Appeal of Amsterdam which rendered a similar 
decision to that of the Darfurnica case. The facts are 
straightforward: Punt.nl is one of the biggest hos-
ting providers in the Netherlands. It owns the do-
main name www.punt.nl and hosts a large number 
of websites and blogs including the domains www.
gratisanimaties.punt.nl, ww.terreurmutsie.punt.nl 
and www.support.punt.nl. A total seven cartoons 
were posted on the first two mentioned websites, 
depicting Miffy in unusual incarnations. Mercis and 
Bruna objected to these on the basis of their copy-
right and trademark rights. 

7 Punt.nl invoked the exception of parody laid down in 
article 18b of the Dutch Copyright Act, which reads:  
“Publication or reproduction of a literary, scien‑
tific or artistic work in the context of a carica‑
ture, parody or pastiche will not be regarded as 
an infringement of copyright in that work, pro‑
vided the use is in accordance with what would 
normally be sanctioned under the rules of social 
custom”. The parody exception was introduced in 
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the Dutch Copyright Act in 2004 as a result of the 
implementation of Directive 2001/29/EC on Copy-
right in the Information Society. This criterion ac-
cording to which ‘the use must be in accordance with 
what would normally be sanctioned under the rules 
of social custom’ is not uncommon in the Dutch Act 
for it also appears in article 15a (quotations) and 16 
(educational use). Nevertheless, the criterion must 
still be interpreted by the courts in the context of 
a parody.

8 In 2009, the District Court of Amsterdam in preli-
minary proceedings awarded an injunction relating 
to two of the seven drawings. The District Court of 
Amsterdam partly accepted the website owner’s 
parody defence, pointing to the adult themes that 
clearly contrasted with the small children’s world 
that Nijntje normally occupies. Because of the hu-
morous intent, lack of competitive intentions and 
lack of confusion, the use of images 2 to 6 as a par-
ody in this case is consistent with what the rules of 
civil reasonably accepted , such as Article 18b Co-
pyright Act requires. The parody exception was re-
jected, however, in respect of cartoons 1 and 7 (big 
red eyed Miffy sniffing cocaine or ‘lijntje’; and Mi-
ffy in an airplane about to crash into a skyscraper, 
or ‘nijn-eleven’) because they were deemed to affect 
the reputation of the trademarks by associating Mi-
ffy with drug use and terrorism.  This decision gave 
rise to mixed comments.6

9 On 13 September 2011, the Court of Appeal of Ams-
terdam reversed the ruling in first instance and de-
clared that parodies of Miffy on webforum Punt.nl 
do not infringe the copyrights owned by Mercis and 
Bruna. The Court of Appeal declared that parodies 
in which Miffy is associated with sex, drugs and ter-
rorism, are not necessarily illegal. It reversed the 
lower court’s decision and found that all the ima-
ges in question can be regarded as admitted paro-
dies (the previously banned “Nijn Eleven”). There 
is no indiscriminate copies and the boundary lies 
in the fairness and the rules of social custom. The 
Court of Appeal drew thereby a more principal line: 
all cartoons clearly have a humoristic and ironis-
ing nature, even though not everyone will think 
it is funny. Hence these parodies cannot be for-
bidden based on copyright law or trademark law.  

1 District Court of The Hague, 4 May 2011, IER 2011/39 with 
commentary from W. Sakulin (Nadia Plesner Joensen/Louis 
Vuitton Malletier SA) overturning the ex parte decision Court 
in preliminary proceedings of The Hague of 27 januari 2011, 
LJN: BP9616 KG RK 10-214 (Louis Vuitton Malletier SA/ Na-
dia Plesner Joensen). The unofficial translation of the deci-
sion of the Court of Appeal was made by Kennedy Van der 
Laan, attorneys in Amsterdam, representing defendant Na-
dia Plesner, available at: http://www.nadiaplesner.com/Web-
site/Verdict_English.pdf

2 Court of Appeal of Amsterdam, decision of 13 September 2011,  
LJN: BS7825, (Mercis B.V./ Punt.nl B.V. ) overturning District 

Court of Amsterdam, 22 December 2009 LJN: BK7383 (Mercis 
B.V. / Punt.nl B.V.), IER 2010, 23.

3 Supreme Court, 13-04-1984, NJ 1984, 524 (Suske and Wiske); 
District Court of Amsterdam, 04-07-1979, NJ 58184; District 
Court of Utrecht, 09-09-1998, 91084 FED 1998/627 (State of 
the Netherlands/Pearle); Court of Appeal of Amsterdam, 30-
01-2003, IER 78960 (Bassie III); District Court of Amsterdam 
in preliminary proceedings, 22-12-2006 IER 2007, 39, (Green-
peace/ State of the Netherlands); Court of Appeal of Amster-
dam, 06-08-1998, IER 9596 (Archbishop of Utrecht/Stichting 
Beeldrecht)

4 W. Sakulin, Trademark Protection and Freedom of Expression: 
An inquiry into the Conflict between Trademark Rights and 
Freedom of Expression under European Law, Alphen aan den 
Rijn: Kluwer Law International 2010, p. 231-328.  

5 Court of Appeal of Amsterdam, decision of 13 September 2011,  
LJN: BS7825, (Mercis B.V./ Punt.nl B.V. ) overturning District 
Court of Amsterdam, 22 December 2009 LJN: BK7383 (Mer-
cis B.V. / Punt.nl B.V.), IER 2010, 23 with commentary from 
D.F.W. Grosheide. Unfortunately there is no English transla-
tion available for either decision.

6 District Court of Amsterdam, 22 December 2009 LJN: BK7383 
(Mercis B.V. / Punt.nl B.V.) AMI 2010-4, pp.127-132 with com-
mentary from D.J.G. Visser. 
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A. Lower instances:

1 Landgericht (District Court) Stuttgart, 
Case 41 O 3/08, Judgement of 8 May 20081 
Oberlandesgericht (Court of Appeals) Stuttgart, Case 
2 U 47/08, Judgement of 19 March 20092

B. Background

2 The German website “Hartplatzhelden“3 is a website 
that allows its users to upload and share short videos 
of amateur football4 games. The regional football as-
sociation WFV5 sued Hartplatzhelden in 2007 and 
requested them to cease and desist from publishing 
videos of football matches that took place in WFV 
competitions. WFV won its case in both preceding 
instances, but the 1st panel of the Bundesgerichtshof 
(BGH) disagreed and decided that Hartplatzhelden’s 
service does not involve unfair commercial practices 
and does therefore not violate WFV’s rights.

C. Unfair Commercial Practices 
and Intellectual Property

3 WFV based its claim mainly on German law on un-
fair commercial practices. Such law is not well har-
monised in the EU; existing directives focus on com-
mercial practices towards consumers.6 German law 
(UWG)7 constitutes – under certain conditions, that 
are discussed in the judgement – a protection against 

the exploitation of one’s commercial performances 
by third parties; jurisprudence has developed quite 
a few areas of application.

4 The legal protection of commercial performances is 
independent from Intellectual Property rights, and 
may therefore be applicable when no IP rights ap-
ply, or even after the term of protection has already 
expired.8

5 Football matches are, as the panel explains in ac-
cordance with its earlier jurisprudence9, not covered 
by intellectual property rights. Football is not an ar-
tistic performance; it lacks a screenplay, directions 
or anything else that could be seen as an artistic ex-
pression. The right to record or transmit audiovisual 
information of football games can only be derived 
from domiciliary rights; the owner of the football 
court or stadium can set up house rules that prohi-
bit audiovisual devices, recordings or transmissions. 
Individually permitted exceptions from such house 
rules would not constitute a license in the sense of 
that a right is transferred, but would be a specifica-
tion of or extension to the consent to the attendance 
of the “licensee” on private property.10

6 Such house rules can, as general terms, become part 
of the agreements between the organizer and each 
spectator.11 No such house rules existed for the foot-
ball courts where the objected video footage had 
been taken. 
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D. The Judgement

7 The panel takes two different bases for WFV’s claim 
into consideration: At first, it discusses an act of un-
fair competition according to a specific example gi-
ven by the law for such unfair act, namely imitation 
of a competitor’s product or service, if thereby the 
reputation of the original is unreasonably exploited, 
§ 4 No 9 lit b) UWG. Secondly, it considers deriving an 
exclusive right to publish video sequences of WFV’s 
football games from the law’s sweeping clause.

1. Imitation as Act of 
Unfair Competition?

8 The panel leaves open expressly whether the per-
formances of an amateur football association are to 
be considered to be of commercial nature at all. Ne-
vertheless, the panel finds that the videos uploaded 
to and made public by Hartplatzhelden are not imi-
tations of the actual football games. The performan-
ces of WFV consist of organisational services, namely 
setting up tournament schedules, educating and or-
ganising referees and providing the organisational 
framework with the necessary rules, laws, commit-
tees, officials, and arbitration courts. Evidently, none 
of those services is imitated by videos published on 
the Hartplatzhelden website. Even if the football 
games as such could be seen as commercial perfor-
mances of WFV, videos of them would not be imi-
tations, as videos are clearly distinguishable from 
live games, and are typically not seen even seen as 
substitute services by consumers (the panel makes  
clear that this might only apply to amateur and not 
to professional football). The videos are, in contrast, 
discrete performances. They base upon the actual 
games, but offering discrete secondary products or 
services that only base on products or services of a 
third party is not seen as unfair competition, but as a 
natural element of a competitive market – like spare 
parts or accessories by a third party.12

9 The panel furthermore finds that Hartplatzhelden’s 
service was not an unreasonable exploitation of the 
reputation of WFV or its services.  An exploitation 
requires the imitator to transfer the associations of 
recipients of the service in regard to quality and ex-
cellence of the original service. This is not the case.

2. Exclusive Right under the 
Sweeping Clause?

10 The imitations clause is only one of the non-exhaus-
tive examples of unfair commercial practices pro-
vided by the law. Therefore, the panel was free to 
consider Hartplatzhelden’s service unfair under the 
sweeping clause, § 3 (1) UWG, which reads: “Unfair 

commercial practices are illegal, if they may notice-
ably affect the interests of competitors, consumers 
or other market actors”. 

This part of the judgement is quite illustrative, 
as the panel discusses many principles 
and case groups that have previously been 
developed under the sweeping clause:
11 Sports events as such have no commercial value.13 

The commercial value is rather made of the oppor-
tunities to sell entrance tickets or to exploit audio-
visual broadcasts or recordings. Both is secured by 
domiciliary rights. 14 A violation of such domiciliary 
rights could be an unfair commercial practice un-
der the sweeping clause, but no such violation was 
claimed by WFV.

12 In its earlier jurisprudence,15 the court had left open 
whether sport events require legal protection bey-
ond domiciliary rights under certain circumstances. 
The panel leaves the general question still unanswe-
red, but declines additional protection in this case:

13 WFV’s commercial opportunities to operate an au-
diovisual internet website with scenes from its foot-
ball games (or sell a “license” for this) are affected 
by the Hartplatzhelden website. But this is seen as a 
normal effect in a competitive economy by the pa-
nel. WFV shall, as all market actors, bear competi-
tion by others addressing the same group of custo-
mers with similar services. In weighting legal values 
and interests of WFV and Hartplatzhelden, the pa-
nel finds that Hartplatzhelden have a legitimate in-
terest, protected by the constitutional right of pro-
fessional freedom16 and also freedom of press.17 No 
special interests exist on WFV’s side: There is no 
huge capital investment affected, and the Hartplatz-
helden website does not noticeably affects WFV’s ge-
neral business, namely organising football competi-
tions, as royalties for videos do not play an important 
role in amateur football. This also applies to WFV’s 
member clubs, which are not affected in their busi-
ness by Hartplatzhelden.

14 The panel also notes that the Hartplatzhelden web-
site is in the public interest, protected by the consti-
tutional freedom of information.18 The public is – as 
the usage of the Hartplatzhelden website proves – in-
terested in audiovisual information of amateur foot-
ball games. This demand is, due to the large num-
ber of games taking place, not met by classic media 
in Germany.

15 Another case group discussed by the panel  is an un-
lawful adoption of commercial performances. This 
would be the case if Hartplatzhelden adopted a com-
mercial performance, which is typically only availa-
ble for a fee on the market, without permission and 
free of charge, in order to promote its own servi-
ces.19 But Hartplatzhelden neither lack a permission, 
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which would have to be expressly denied in this case 
by house rules, nor are permissions to record or pu-
blish audiovisual information of amateur football 
games typically issued for a fee.

16 The panel concludes that the Hartplatzhelden web-
site is not operated with unfair commercial practi-
ces; therefore, it had to decline WFV’s claims to cease 
and desist from publishing videos of amateur foot-
ball games.

E. Official Head Notes (translated)

1. Direct exploitation of a commercial perfor-
mance of a competitor is not an imitation as sta-
ted in § 4 No. 9 UWG.

2. A football association that organises, in co-ope-
ration with its member clubs, amateur foot-
ball games within its territory, is not being vi-
olated in its rights – especially not an eventual 
exclusive exploitation right that could be de-
rived from § 3 UWG – by the publication of de-
tached sequences of the matches on an inter-
net platform.

F. The Judgement in 
German Full Text

1. Amtliche Leitsätze:

1. Die unmittelbare Übernahme des Leistungsergeb-
nisses eines Dritten ist keine Nachahmung im Sinne 
von § 4 Nr. 9 UWG.

2. Ein Fußballverband, der in seinem Verbandsge-
biet zusammen mit den ihm angehörenden Ver-
einen Amateurfußballspiele (hier: Verbandsligas-
piele) durchführt, wird nicht dadurch in unlauterer 
Weise in einem etwa unmittelbar aus § 3 UWG abzu-
leitenden ausschließlichen Verwertungsrecht ver-
letzt, dass Filmausschnitte, die einzelne Szenen des 
Spielgeschehens wiedergeben, auf einem Internet-
portal veröffentlicht werden. 

2. Aus den Gründen:

Der Kläger, der Württembergische Fußballverband 
e.V., ist die Vereinigung der den Fußballsport be-
treibenden  Vereine des früheren Landes Würt-
temberg (einschließlich Hohenzollern).  Er führt 
den Spielbetrieb im Amateurfußballbereich durch, 
stellt Spielpläne  auf, organisiert die Sportgerichts-
barkeit und bildet Schiedsrichter aus. Nach § 13 sei-
ner Satzung „besitzt er das Recht, über Fernseh- 

und Hörfunkübertragungen  von Verbands- und 
Freundschaftsspielen … Verträge zu schließen und 
die Vergütungen aus solchen Verträgen für die Ver-
eine treuhänderisch zu vereinnahmen und an diese 
zu verteilen“.

Die Beklagte […] betreibt unter der Internet-Ad-
resse „www.hartplatzhelden.de“ ein Internetpor-
tal, in das jedermann nach vorheriger Anmeldung  
Ausschnitte von Filmaufnahmen von Fußballspie-
len einstellen kann, die von  jedem Internetnutzer 
kostenlos abgerufen und angesehen werden kön-
nen. Die Filmausschnitte zeigen einzelne Szenen des 
Spielgeschehens von ein- bis eineinhalbminütiger 
Dauer. Die Beklagte […] finanziert das Internetpor-
tal durch Werbeeinnahmen. 

Der Kläger ist der Ansicht, dass ihm als Veranstal-
ter der Fußballspiele in seinem Verbandsgebiet die 
ausschließlichen Rechte an der gewerblichen Ver-
wertung dieser Spiele zustehen. Er habe gegen die 
Beklagten daher unter den Gesichtspunkten der un-
zulässigen Leistungsübernahme, der wettbewerbs-
widrigen Behinderung sowie des Eingriffs in sein 
Recht am eingerichteten und ausgeübten Gewerbe-
betrieb einen Anspruch auf Unterlassung.  

I.

Das Berufungsgericht hat angenommen, dass dem 
Kläger die gegen die Beklagten geltend gemachten 
Ansprüche auf Unterlassung und Zahlung der Ab-
mahnkosten aus Wettbewerbsrecht sowie nach §§ 
1004, 823, 249 BGB zustehen. Zur Begründung hat 
es ausgeführt: 

Die Unterlassungsansprüche folgten  aus §§ 3, 4 Nr. 
9 Buchst. b, § 2 UWG. Zwischen den Parteien, die 
im geschäftlichen Verkehr handelten, bestehe ein 
Wettbewerbsverhältnis; der Kläger habe in der Be-
rufungsinstanz unwidersprochen vorgetragen, er 
habe inzwischen einen Verwertungsvertrag über-
Amateurspiele in seinem Verbandsspielbetrieb 
geschlossen.

Der Kläger mache zu Recht geltend, durch das ange-
griffene Internetportal der Beklagten würden Leis-
tungen, die er zu verwerten berechtigt sei, im Sinne 
von § 4 Nr. 9 UWG nachgeahmt. Ein Fußballspiel sei 
eine nachahmungsfähige Leistung im Sinne des § 4 
Nr. 9 UWG. Der Kläger, der den organisatorischen 
Rahmen für den Wettkampfsport im Amateurbe-
reich schaffe, sei Mitveranstalter der Fußballspiele 
und gehöre daher in Bezug auf diese Leistungen zum 
Kreis der wettbewerbsrechtlich geschützten Perso-
nen. Eine Nachahmung im Sinne von § 4 Nr. 9 UWG 
könne auch darin bestehen, dass eine fremde Dienst-
leistung in eine gegebenenfalls  umfassendere ei-
gene Dienstleistung übernommen werde. Sie liege 
auch dann vor, wenn nicht das gesamte Produkt 
übernommen werde, sondern lediglich ein zeitli-
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schutzfähige Leistung darstellt. Die Beklagten bieten 
mit ihrem Internetportal selbst keine einem Fußball-
spiel oder dessen Durchführung vergleichbare Leis-
tung an. Entgegen der Auffassung des Berufungsge-
richts können auch die auf dem Portal der Beklagten 
abrufbaren Filmaufzeichnungen Dritter von Teilen 
von Fußballspielen nicht als von den Beklagten zu 
verantwortende Nachahmungen von Leistungser-
gebnissen angesehen werden, die in der Veranstal-
tung dieser Fußballspiele selbst bestehen. Die Film-
aufzeichnung eines (Teils eines) Fußballspiels ist 
keine Nachahmung einer in dem Fußballspiel selbst 
oder in dessen Veranstaltung und Durchführung be-
stehenden Leistung im Sinne von § 4 Nr. 9 UWG; sie 
stellt vielmehr eine lediglich  daran anknüpfende 
eigenständige  Leistung dar (Ernst, jurisPR-WettbR 
5/2009 Anm. 3; Feldmann/Höppner, K&R 2008, 421, 
424; Hoeren/Schröder, MMR 2008,  553, 554; Köhler 
in Köhler/Bornkamm, UWG, 28. Aufl., § 4 Rn. 9.38; 
Ohly in Piper/Ohly/Sosnitza, UWG, 5. Aufl., § 4 Rn. 
9/45; ders., GRUR 2010, 487, 492). Das in der Veran-
staltung eines Fußballspiels bestehende Leistungs-
ergebnis wird von den an dieser Sportveranstaltung 
Beteiligten, also insbesondere von den Spielern, den 
Schieds- und Linienrichtern, 

den für die Organisation des betreffenden Spiels ver-
antwortlichen Mitgliedern und Organen der beteilig-
ten Vereine sowie gegebenenfalls von dem den be-
treffenden Wettbewerb organisierenden Verband 
geschaffen. Sowohl die von diesen Beteiligten er-
brachten Teilleistungen als auch die dadurch be-
wirkte Gesamtleistung unterscheiden sich ihrem  
Inhalt und ihrer Art nach grundlegend von der Leis-
tung, die ein Dritter dadurch erbringt, dass er einen 
Teil des betreffenden Fußballspiels in einer Filmauf-
zeichnung festhält.

Soweit darin eine Ausnutzung der Leistungen der an 
der Durchführung des Fußballspiels Beteiligten liegt, 
erfolgt sie nicht durch eine (identische oder annä-
hernde) Nachahmung dieser Leistungen oder eines 
Teils von ihnen, sondern allenfalls durch eine von 
der Nachahmung zu unterscheidende unmittelbare 
Übernahme des Leistungsergebnisses des Dritten (zu 
dieser Unterscheidung vgl. BGH, Urteil vom 31. Mai 
1960 - I ZR 64/58, BGHZ 33, 20, 29 - Figaros Hochzeit; 
Beschluss vom 27. Februar  1962 - I ZR 118/60, BGHZ 
37, 1, 20 - AKI; BGH, Urteil vom 24. Mai 1963 - I ZR 
62/62, BGHZ 39, 352, 356 - Vortragsabend). Der un-
mittelbare Schutz des Leistungsergebnisses als sol-
ches ist – anders als die häufig gleichfalls als unmit-
telbare Leistungsübernahme bezeichnete identische 
Nachahmung fremder Leistungen – nicht Gegen-
stand des wettbewerbsrechtlichen Schutzes nach § 
4 Nr. 9 UWG (vgl. BGH, Urteil vom 2. Dezember 2004 - 
I ZR 30/02, BGHZ  161, 204, 213 - Klemmbausteine III; 
Köhler in Köhler/Bornkamm aaO § 4 Rn. 9.4; Harte/
Henning/Sambuc, UWG, 2. Aufl., § 4 Nr. 9 Rn. 11 ff.; 
Ohly in Piper/Ohly/Sosnitza aaO § 4 Rn. 9/3). 

cher Ausschnitt, der aber einen Rückschluss auf je-
nes erlaube, wie es bei den beanstandeten Verwer-
tungsformen der Beklagten der Fall sei.  

Die Nachahmung sei unlauter. Durch die Filmauf-
zeichnungen, deren Verwertung die Beklagten an-
böten, werde das jeweilige Ergebnis der Veranstal-
terleistung des Klägers festgehalten. Die Beklagte zu 
1 handele unlauter, weil sie die von Dritten ohne Er-
laubnis vorgenommenen und daher rechtswidrigen 
Aufnahmen zu geschäftlichen Zwecken ausnutze.  

Die geltend gemachten Unterlassungsansprüche be-
stünden auch nach §§ 1004, 823 BGB wegen rechts-
widrigen  Eingriffs in den eingerichteten und  aus-
geübten Gewerbebetrieb des Klägers. Ob daneben 
inhaltsgleiche Ansprüche aus §§ 3, 4 Nr. 10 UWG oder 
aus § 3 UWG unmittelbar in Betracht kämen, könne 
offenbleiben. 

I I . 
Diese Beurteilung hält der revisionsrechtlichen 
Nachprüfung nicht stand. 

1 . 
Die geltend gemachten Unterlassungsansprüche er-
geben sich nicht aus §§ 8, 3, 4 Nr. 9 Buchst. b UWG. 
Entgegen der Auffassung des Berufungsgerichts bie-
ten die Beklagten keine Dienstleistungen an, die als 
Nachahmung von Dienstleistungen des Klägers im 
Sinne von § 4 Nr. 9 UWG anzusehen sind und durch 
die die Wertschätzung von dessen Dienstleistungen 
unangemessen ausgenutzt wird. 

a) Nach den Feststellungen des Berufungsgerichts 
stellt der Kläger in seinem Verbandsgebiet den or-
ganisatorischen Rahmen für den Fußball-Wett-
kampfsport im Amateurbereich zur Verfügung. Er 
erstellt insbesondere das Regelwerk und die Spiel-
pläne, organisiert das Schiedsrichterwesen und hält 
eine Sportgerichtsbarkeit vor. Die Beklagten bie-
ten keine Leistungen an, die als Nachahmung die-
ser Dienstleistungen des Klägers angesehen werden 
könnten.

b) Das Berufungsgericht hat die wettbewerbswidrige 
Handlung der Beklagten allerdings auch nicht darin 
gesehen, dass sie die genannten organisatorischen 
Leistungen des Klägers nachahmten. Die unlautere 
Nachahmungshandlung der Beklagten im Sinne des 
§ 4 Nr. 9 UWG bestehe vielmehr darin, dass diese mit 
dem beanstandeten Angebot ihres Internetportals 
einen Teil der Leistung „Fußballspiel“ in der Aus-
gestaltung übernehme, wie sich diese Leistung aus 
dem Zusammenwirken des Klägers mit den ihm an-
gehörigen Vereinen ergebe.  

c) Dieser Ansicht des Berufungsgerichts kann aus 
Rechtsgründen nicht gefolgt werden. Dabei kann of-
fenbleiben, ob und in welchem Umfang die Veran-
staltung eines Fußballspiels eine nach § 4 Nr. 9 UWG 
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d) Außerdem fehlt es im vorliegenden Fall an einer 
unangemessenen Ausnutzung der Wertschätzung 
einer Dienstleistung des Klägers. Eine nach § 4 Nr. 9 
Buchst. b Fall 1 UWG unlautere Rufausnutzung setzt 
voraus, dass die Vorstellung der Güte oder Qualität 
eines bestimmten Produkts auf ein anderes übertra-
gen wird (vgl. BGH, Urteil vom 15. April 2010 - I ZR 
145/08, GRUR 2010, 1125 Rn. 42 = WRP 2010, 1465 - 
Femur-Teil, mwN). Für eine solche Rufübertragung 
bestehen nach den Feststellungen des Berufungs-
gerichts und dem Vorbringen des Klägers keine An-
haltspunkte. Der Umstand, dass Fußballspiele als 
solche sowie die mit ihrer Veranstaltung zusam-
menhängenden Leistungen beim Publikum eine ge-
wisse Wertschätzung erfahren, reicht entgegen der 
Auffassung des Berufungsgerichts für die Annahme 
einer unlauteren Rufausnutzung nicht aus, weil sich 
daraus nicht ergibt, dass diese Wertschätzung auf 
die Dienstleistung der Beklagten übertragen wird. 

2 . 
Es kann dahinstehen, ob und gegebenenfalls un-
ter welchen Voraussetzungen unmittelbarer Leis-
tungsschutz  auf der Grundlage von § 3 Abs. 1 UWG 
gewährt werden kann, wenn die Voraussetzungen 
der in § 4 Nr. 9 UWG geregelten Unlauterkeitstatbe-
stände nicht  vorliegen. Dem Kläger steht jedenfalls 
zum Schutz seiner zur Durchführung der Verbands-
spiele erbrachten organisatorischen Leistungen kein 
unmittelbar auf §§ 8, 3 Abs. 1 UWG zu stützender Ab-
wehranspruch zu. 

a) Das Berufungsgericht ist bei seiner im Ergebnis 
gegenteiligen Beurteilung (im Rahmen der Prüfung 
eines Eingriffs in den eingerichteten und ausgeüb-
ten Gewerbebetrieb) davon ausgegangen, dass dem 
Kläger als Mitveranstalter der Fußballspiele in sei-
nem Verbandsgebiet das ausschließliche Recht zu-
steht, diese Fußballspiele oder Teile davon in der 
Weise zu vermarkten, dass er Filmaufzeichnungen 
dieser Spiele auf einem Internetportal wie demje-
nigen der Beklagten der Öffentlichkeit zugänglich 
macht oder Dritten (gegen Entgelt) das Recht zu ei-
ner entsprechenden Nutzung  einräumt. Nach An-
sicht des Berufungsgerichts unterscheiden sich die 
Rechte, die dem Kläger als Mitveranstalter der Ama-
teurfußballspiele in seinem Verbandsgebiet  im Hin-
blick auf deren Vermarktung zustehen, nicht von 
den ausschließlichen Verwertungsrechten des Ver-
anstalters eines Fußballspiels im Profibereich oder 
einer vergleichbaren gewerblichen Veranstaltung. 
Dem kann aus Rechtsgründen nicht gefolgt werden. 

aa) Nach der vom Berufungsgericht in diesem Zu-
sammenhang angeführten Rechtsprechung des Bun-
desgerichtshofs zur Vermarktung von Sportveran-
staltungen durch die Einräumung der Befugnis zur 
Fernsehübertragung steht dem Veranstalter einer 
Sportveranstaltung anders als dem  Veranstalter 
der Darbietung eines ausübenden Künstlers (§ 81 
UrhG) kein verwandtes Schutzrecht zu (vgl. BGH, 

Beschluss vom 14. März 1990 - KVR 4/88, BGHZ 110, 
371, 383 - Sportübertragungen). Die Erlaubnis des 
Veranstalters zur Fernsehübertragung einer Sport-
veranstaltung ist daher im Rechtssinn keine Über-
tragung von Rechten, sondern eine Einwilligung in 
Eingriffe, die der Veranstalter aufgrund ihm zuste-
hender Rechtspositionen verbieten könnte. Eine 
solche Rechtsposition ist nach der Rechtsprechung 
des Bundesgerichtshofs das Hausrecht, mit des-
sen Hilfe der Berechtigte Dritte von der unentgelt-
lichen Wahrnehmung des von ihm veranstalteten 
Spiels  ausschließen und sich bei bedeutsamen Sport-
ereignissen somit die Verwertung der von ihm er-
brachten Leistung sichern kann (BGH, Urteil vom 
8. November 2005 - KZR 37/03, BGHZ 165, 62, 69 f. 
- “Hörfunkrechte”).  

bb) Dabei stellt das Sportereignis  als solches noch 
keinen wirtschaftlichen Wert dar (BGHZ 165, 62, 73 - 
“Hörfunkrechte”). Der wirtschaftliche Wert besteht 
allein in der Möglichkeit, die Wahrnehmung des Er-
eignisses in Bild und Ton durch das sportinteres-
sierte Publikum - sei es durch den Stadionbesucher 
oder sei es durch den Zuschauer oder Hörer, der sich 
mit Hilfe entsprechender Medien informiert - zu ver-
werten. Das Hausrecht dient in diesem Zusammen-
hang der Sicherung dieser Verwertung der vom Ver-
anstalter des Sportereignisses erbrachten Leistung. 
Das Berufungsgericht hat im Streitfall nicht festge-
stellt, dass die Fußballspiele, die im Verbandsgebiet 
des Klägers gefilmt worden sind und im Internet-
portal der Beklagten in Auszügen angeschaut wer-
den können, unter Verletzung des Hausrechts des 
für den jeweiligen Veranstaltungsort Berechtigten 
gefilmt worden sind. Der Kläger hat dies auch nicht 
geltend gemacht. 

b) In der angeführten Entscheidung “Sportübertra-
gungen” des Bundesgerichtshofs (BGHZ 110, 371, 
383 f.; vgl. ferner BGH, Beschluss vom 11. Dezem-
ber 1997 - KVR 7/96, BGHZ 137,  297, 307 - Europa-
pokalheimspiele) ist nicht näher ausgeführt, ob und 
in welchem Umfang dem Veranstalter eines Sport-
ereignisses zum Schutz seiner wirtschaftlichen In-
teressen neben Ansprüchen aus seinem Hausrecht 
“je nach  Fallgestaltung” wettbewerbsrechtliche Ab-
wehransprüche zustehen. Jedenfalls im Hinblick auf 
die hier in Rede stehenden Handlungen der Beklag-
ten ist eine entsprechende ausschließliche Verwer-
tungsbefugnis des Klägers unter diesem rechtlichen 
Gesichtspunkt nicht gegeben.  

aa) Ein anderes Ergebnis kann entgegen der Auf-
fassung des Berufungsgerichts nicht schon daraus 
hergeleitet werden, dass der Kläger entsprechende 
Filmaufnahmen Dritter selbst über ein  Internet-
portal verwerten und dadurch Einnahmen erzielen 
könnte. Von der Möglichkeit, sich über das Haus-
recht der ihm angehörigen Vereine im Zusammen-
wirken mit diesen eine entsprechende Verwertung 
zu sichern,  hat der Kläger, wie ausgeführt, keinen 
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Gebrauch gemacht. Zwar hat der Betrieb der Inter-
netplattform der Beklagten zur Folge, dass dem Klä-
ger jedenfalls ein Teil des  angesprochenen Nutzer-
kreises als Abnehmer entzogen wird, soweit der 
Kläger sich selbst auf diesem Gebiet betätigen oder 
Dritten eine solche Tätigkeit gegen Entgelt erlau-
ben will. Die damit verbundene Beeinträchtigung 
seiner wirtschaftlichen Betätigungsmöglichkeiten 
muss der Kläger als eine wettbewerbskonforme Aus-
wirkung des Wettbewerbs um Kunden jedoch grund-
sätzlich hinnehmen.  

bb) Würde die in Rede stehende Verwertungsbefug-
nis ausschließlich dem Kläger zugewiesen, so wäre 
damit eine Einschränkung der Wettbewerbsfreiheit 
verbunden, die im Hinblick auf  die grundrechtlich 
geschützten Interessen der Beklagten (Art. 5 Abs. 1 
und Art. 12 Abs. 1 Satz 1 GG) nur bei einem überwie-
genden Interesse des Klägers gerechtfertigt werden 
könnte. Ein solches überwiegendes Interesse des Klä-
gers kann jedoch nicht angenommen werden. Insbe-
sondere ist der vom Kläger begehrte Rechtsschutz 
nicht erforderlich, um für ihn ein Leistungsergeb-
nis zu schützen,  für das er erhebliche Investitio-
nen getätigt hätte und dessen Erbringung und Be-
stand ohne diesen Rechtsschutz ernstlich in Gefahr 
geriete (vgl. dazu Ehmann, GRUR Int. 2009, 659, 661, 
664; Ohly in Piper/Ohly/Sosnitza aaO § 4 Rn. 9/80; 
Peukert, WRP, 2010, 316, 320 mwN).  

Es ist nicht ersichtlich, dass durch das nachträgliche 
Einstellen von Filmaufzeichnungen auf dem Online-
Portal der Beklagten die Durchführung der Fußball-
spiele im Verbandsgebiet des Klägers als solche in 
irgendeiner Weise beeinträchtigt würde und dass 
die Verwertungshandlungen der Beklagten insbe-
sondere der Nachfrage nach den unter Mitwirkung 
des Klägers angebotenen Fußballveranstaltungen 
abträglich sein könnten (vgl. zu diesem Gesichts-
punkt BGHZ 39, 352, 357 - Vortragsabend). Es spricht 
auch nichts dafür, dass der Kläger und die ihm an-
gehörigen Vereine ohne die ausschließliche Zuwei-
sung der in Rede stehenden Vermarktungsrechte 
nicht mehr in der Lage wären, die für die Durchfüh-
rung des Spielbetriebs notwendigen Investitionen 
zu tätigen. Anders als bei Fußballveranstaltungen 
im Profibereich spielt die Vermarktung des Spiels 
durch Vergabe von “Übertragungs- und Aufzeich-
nungsrechten” im Amateurbereich auf der Ebene 
der von den jeweiligen Landesverbänden durchge-
führten Verbandsspiele auch nach Ansicht der Re-
visionserwiderung keine maßgebliche wirtschaftli-
che Rolle. Die Erteilung von Erlaubnissen, die in Rede 
stehenden Verbandsspiele zu filmen, gehört nicht 
zu dem typischen Tätigkeitsbereich der Veranstal-
ter solcher Spiele und damit nicht  zum wesenseige-
nen gewerblichen Tätigkeitsbereich des Klägers als 
deren Mitveranstalter (vgl. dazu BGH, Urteil vom 
29. April 1970 - I ZR 30/68, GRUR 1971, 46, 47 - Bubi 
Scholz, dort bezogen auf die Fernsehausstrahlung).  

cc) Das Verhalten der Beklagten kann demnach auch 
nicht deshalb als unzulässig angesehen werden, weil 
sie sich damit Leistungen Dritter, die erfahrungsge-
mäß nur gegen eine angemessene Vergütung zur 
Verfügung gestellt werden, ohne Erlaubnis aneig-
neten und kostenlos zur Förderung des eigenen ge-
werblichen Gewinnstrebens ausnutzten (vgl. dazu 
BGHZ 33, 20, 28 - Figaros Hochzeit). Zwar mag im 
Einzelfall wegen eines besonderen Zuschauerinter-
esses auch eine Fernseh- oder sonstige Übertragung 
von Teilen eines Verbandsspieles des Klägers in Be-
tracht kommen. In diesem Fall kann sich der Kläger 
die ausschließliche wirtschaftliche Verwertung je-
doch dadurch sichern, dass er über das Hausrecht 
des Berechtigten Filmaufnahmen Dritter unterbin-
det oder nur gegen Entgelt zulässt. Die dem Kläger 
danach im Einzelfall offenstehende Möglichkeit der 
ausschließlichen Verwertung wird durch das An-
gebot der Beklagten als solches nicht beeinträch-
tigt. Neben dieser Möglichkeit des Klägers, sich die 
in Rede stehende Verwertung im Zusammenwirken 
mit den ihm angehörigen Vereinen über deren Haus-
recht zu sichern, ist bei der Abwägung der beider-
seitigen Interessen maßgeblich zu berücksichtigen, 
dass auf der anderen Seite – wie  die Inanspruch-
nahme des Angebots der Beklagten zeigt – gerade 
auch im Amateurbereich ein Informationsinteresse 
der Allgemeinheit (Art. 5 Abs. 1 GG) besteht, das an-
gesichts der Vielzahl der Spiele durch die Medien 
nicht befriedigt werden kann (vgl. dazu Ohly, GRUR 
2010, 487, 493). 

dd) Der Umstand, dass die gewerbliche Leistung 
der Beklagten überhaupt erst durch die Planung 
und Durchführung der betreffenden Fußballspiele 
– also zumindest auch durch den in diesem Rahmen 
erbrachten organisatorischen Beitrag des Klägers – 
ermöglicht wird, führt gleichfalls als solcher nicht 
zur Unzulässigkeit des Verhaltens der Beklagten. 
Das Angebot gewerblicher Leistungen, die auf Ar-
beitsergebnissen von Mitbewerbern aufbauen, ist, 
wie beispielsweise die Zulässigkeit des Vertriebs von 
Ersatzteilen und Zubehör zu den Waren eines an-
deren zeigt, grundsätzlich rechtlich nicht zu bean-
standen (vgl. bereits BGH, Urteil vom 22. April 1958 
- I ZR 67/57, BGHZ 27, 264, 267 f. - Box-Programm-
heft). Es ist weder wettbewerbsrechtlich noch zum 
Schutz des Rechts am eingerichteten und ausgeüb-
ten Gewerbebetrieb geboten, denjenigen, der eine 
Leistung erbringt, grundsätzlich auch an allen späte-
ren Auswertungsarten seiner Leistung zu beteiligen 
(vgl. BGHZ 37, 1, 21 - AKI). Dazu kann zwar Anlass be-
stehen, wenn die betreffende Leistung Dritten ohne 
weiteres zugänglich ist und sich durch die diesen da-
durch gegebene Möglichkeit der ungehinderten Aus-
beutung die wirtschaftliche Position des Leistenden 
verschlechtert (vgl. BGHZ 37, 1, 21 - AKI). Diese Vor-
aussetzungen sind im vorliegenden Fall jedoch nicht 
gegeben, weil die in Rede stehende Verwertung Drit-
ten gegenüber durch die Ausübung des Hausrechts 
abgegrenzt werden kann.  
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 Soweit das Berufungsgericht seine gegenteilige Be-
urteilung unter Berufung auf die Rechtsprechung 
des Bundesgerichtshofs (auch) damit begründet hat, 
bereits die Aufnahme von Teilen von Fußballspie-
len im Verbandsgebiet des Klägers sei unlauter und 
damit rechtswidrig, wenn sie ohne Erlaubnis vor-
genommen werde, kann dem gleichfalls nicht zu-
gestimmt werden. Bei der vom Berufungsgericht 
in diesem Zusammenhang angeführten Senatsent-
scheidung  „Vortragsabend“ (BGHZ 39, 352) ging es 
um die wettbewerbsrechtliche Beurteilung der Ton-
bandaufnahme des Vortragsabends eines Kabarettis-
ten, die von einer Rundfunkanstalt für eine Rund-
funksendung angefertigt worden war. Der Senat 
hat darin eine nach § 1 UWG  1909 unlautere Wett-
bewerbsmaßnahme der zum Veranstalter des Vor-
tragsabends  in einem Wettbewerbsverhältnis ste-
henden Rundfunkanstalt gesehen, weil bereits die 
Festlegung der Veranstaltung auf einem Tonband die 
Gefahr begründet, dass die Leistung des Veranstal-
ters zu Zwecken ausgewertet wird, die der Nachfrage 
nach den von ihm angebotenen Unterhaltungsdar-
bietungen in Form von Vortragsabenden abträglich 
sein könnten (BGHZ 39, 352, 356 f. - Vortragsabend). 
Damit ist der vorliegend zu beurteilende Sachverhalt 
nicht vergleichbar. Die Nachfrage nach den vom Klä-
ger (mit)veranstalteten Amateur-Fußballspielen in 
seinem Verbandsgebiet wird – wie dargelegt (oben 
Rn. 26) – nicht dadurch berührt, dass einzelne Privat-
personen Teile davon aufnehmen und diese Filmaus-
schnitte über das Internetportal der Beklagten der 
Öffentlichkeit zugänglich machen. Ob – wie das Be-
rufungsgericht weiter gemeint hat – durch derartige 
Filmaufnahmen bereits als solche und stärker noch 
durch deren Veröffentlichung das allgemeine Per-
sönlichkeitsrecht oder das Grundrecht auf Ehren-
schutz von Spielern und Zuschauern verletzt wer-
den, indem sie ungefragt und oft in unvorteilhaften 
Posen oder Szenen aufgenommen und zur Schau ge-
stellt werden, ist in diesem Zusammenhang eben-
falls ohne Bedeutung, weil etwaige Rechtsverletzun-
gen dieser Art nicht vom Kläger geltend gemacht 
werden könnten. Außerdem rügt die Revision mit 
Recht, dass es sich bei der Annahme des Berufungs-
gerichts, die Aufnahmen und deren Weiterverbrei-
tung stellten häufig Persönlichkeitsrechtsverletzun-
gen der abgebildeten Personen dar, um eine bloße 
Vermutung handelt. Die rechtliche Beurteilung, ob 
Persönlichkeitsrechte Dritter im Einzelfall verletzt 
werden, setzte  Feststellungen zu konkreten Einzel-
heiten der auf der Internetplattform der Beklagten 
eingestellten Filmaufnahmen, insbesondere zu de-
ren genauem Inhalt und zu einem möglichen (aus-
drücklich oder konkludent erklärten) Einverständnis 
der betroffenen Personen voraus. Solche Feststellun-
gen hat das Berufungsgericht nicht getroffen.  

3 . 
Die auf Unterlassung gerichteten  Klageansprüche 
sind auch nicht nach § 823 Abs. 1, § 1004 BGB wegen 

eines rechtswidrigen Eingriffs der Beklagten in einen 
eingerichteten und ausgeübten Gewerbebetrieb des 
Klägers begründet. Entgegen der Auffassung des Be-
rufungsgerichts greifen die Beklagten mit dem Ange-
bot ihres Internetportals, in das Filmaufzeichnungen 
von Fußballspielen im Verbandsgebiet des Klägers 
ohne dessen Erlaubnis eingestellt und Dritten zum 
Abruf zugänglich gemacht werden können, aus den 
vorstehend genannten Gründen nicht in den recht-
lichen Zuweisungsbereich eines eingerichteten und 
ausgeübten Gewerbebetriebs des Klägers ein. […]. 
Das Berufungsurteil stellt sich auch nicht aus an-
deren Gründen als richtig dar (§ 561 ZPO). Aus den 
vorstehenden Ausführungen folgt, dass die Klagean-
sprüche ferner nicht nach §§ 3, 4 Nr. 10 UWG begrün-
det sind. Die in dem Angebot der Beklagten liegende 
Ausnutzung (auch) der (Vor-)Leistungen des Klägers 
ist keine gezielte Behinderung im Sinne des § 4 Nr. 
10 UWG; vielmehr stellt sie sich aus den oben (Rn. 
19 ff.) angeführten Gründen lediglich als eine dem 
Wettbewerb eigene Beeinträchtigung der  wettbe-
werblichen Entfaltungsmöglichkeiten des Klägers 
dar, die dieser als solche wie jeder Wettbewerber 
hinzunehmen hat (vgl. BGH, Urteil vom 17. Mai 2001 
- I ZR 216/99, BGHZ 148, 1, 5 - Mitwohnzentrale.de; 
Urteil vom 11. Januar 2007 - I ZR 96/04, BGHZ 171, 
73 Rn. 21 - Außendienstmitarbeiter). Sonstige beson-
dere Umstände, die die Unlauterkeit eines Verhal-
tens wie des in Rede stehenden Angebots der Beklag-
ten begründen können, wie etwa eine Irreführung 
der angesprochenen Verkehrskreise über die Her-
kunft dieses  Leistungsangebots (vgl. BGHZ 27, 264, 
268 f. - Box-Programmheft; BGH, Urteil vom 19. De-
zember 1961 - I ZR 117/60, GRUR 1962, 254, 255 - Fuß-
ball-Programmheft), sind im vorliegenden Fall nicht 
festgestellt.  […]

1 Annotations and referring articles in German by: Hoeren/
Schröder, MMR 2008, 553; Maume, MMR 2008, 797. 

2  Annotations and referring articles in German by: Fesenmair, 
NJOZ 2009, 3673; Maume, MMR 2009, 398; Musiol, FD-GewRS 
2009, 281523; Ohly, GRUR 2010, 487; Paal, CR 2009, 438.

3 Literally translates to “hard court heroes“ and refers to clay 
courts that are typically played on in amateur football. The 
pun understanding “court” as “law court” in this context does 
unfortunately not work in German language.

4 The term is used for association football in this article.
5 WFV stands for “Württembergischer Fußballverband“, a 

south-western German regional football association; the fe-
deralistic organisational structure of German football reflects 
roughly the country’s political structure.

6 Directive 2005/29/EC concerning unfair business-to-consu-
mer commercial practices; see Article 1 for the scope towards 
consumer protection. Directive 84/450/EEC concerning mis-
leading and comparative advertising also focuses on consu-
mer protection (see recitals), but is also aimed at the protec-
tion of competitors and the general public (see Article 4) and 
is applicable not only in a consumer context.

7 Unfair commercial practices are mainly regulated by “UWG” 
– “Gesetz gegen den Unlauteren Wettbewerb” (Act Against 
Unfair Competition) in Germany.



8 See BGH, Case I ZR 128/82, Judgement of 8 November 1984 (“Tchibo 
./. Rolex I”).

9 BGH, Case KZR 37/03, Judgement of 8 November 2005 (“Hör-
funkrechte”); Case KVR 4/88, Judgement of 14 March 1990 
(“Sportübertragungen”).

10 It is questionable whether this could work in amateur football, as 
many clubs play on municipal courts or on other courts where they 
might not be entitled to establish house rules; furthermore, many 
amateur courts – in contrast to professional football stadiums – al-
low insight from public ground.

11 See also BGH, Case V ZR 44/10, Judgement of 27 December 2010, 
“Preußische Schlösser und Gärten” – photos of Prussian palaces ta-
ken from within the private property around them.

12 See BGH, Case I ZR 67/57, Judgement of 22 April 1958, 
“Box-Programmheft”.

13 See BGH, “Hörfunkrechte” (above fn 9).
14 See above under II.
15 BGH, “Sportübertragungen” (above fn 9); BGH, Case KVR 7/96, Jud-

gement of 11 December 1997, “Europapokalheimspiele”.
16 Article 12 of the German constitution (Grundgesetz).
17 Article 5 (1) Grundgesetz.
18 Also in article 5 (1) Grundgesetz.
19 See BGH, Case I ZR 64/58, Judgement of 31 May 1960 (“Figaros 

Hochzeit”).
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