
www.jipitec.eu 

Journal of 
Intellectual Property, 
Inform

ation Technology,
and Electronic Com

m
erce

Law

Editors:
Thomas Dreier
Axel Metzger 
Gerald Spindler
Lucie Guibault
Miquel Peguera
Séverine Dusollier

Articles

Cut Out By The Middle Man:
The Free Speech Implications Of Social Network 
Blocking and Banning In The EU
by Patrick Leerssen

Games as Cultural Heritage
Copyright Challenges for Preserving (Orphan) Video Games in the EU
by Henrike Maier

Enforcing Copyright Infringements Online 
In Search of Balanced Private International Law Rules
by  Rita Matulionyte

EU Copyright Law, Lobbying and Transparency of Policy-Making: 
The cases of sound recordings term extension and orphan works provisions
by Agnieszka Vetulani-Cęgiel

Book Review

Is the Knockoff Economy a Knockout for 
Intellectual Property?
Reflections on Kal Raustiala and Christopher Sprigman, 
The Knockoff Economy: How Imitation Sparks Innovation, 
Oxford, Oxford University Press, 2012
by Ejan Mackaay

2 | 2015
Volume 6 (2015)
Issue 2
ISSN 2190-3387





Journal of Intellectual Property, 
Information Technology and 
Electronic Commerce  
Law
Volume 6 Issue 2 September 2015
www.jipitec.eu
contact@jipitec.eu
A joint publication of:
Prof. Dr. Thomas Dreier, M. C. J., 
Karlsruhe Institute of Technology, 
Vincenz-Prießnitz-Str. 3,  
76131 Karlsruhe

Prof. Dr. Axel Metzger, LL. M., 
Humboldt-Universität zu 
Berlin, Unter den Linden 6,
10099 Berlin

Prof. Dr. Gerald Spindler, 
Dipl.-Ökonom, Georg-August- 
Universität Göttingen,  
Platz der Göttinger Sieben 6, 
37073 Göttingen 

Karlsruhe Institute of Technology, 
Humboldt-Universität zu Berlin and 
Georg-August-Universität Göttingen 
are corporations under public law, 
and represented by their respective 
presidents.

Editors:  
Thomas Dreier  
Axel Metzger 
Gerald Spindler
Lucie Guibault
Miquel Peguera
Séverine Dusollier
Board of Correspondents:
Graeme Dinwoodie
Christophe Geiger
Ejan Mackaay
Rita Matulionyte
Giovanni M. Riccio
Cyrill P. Rigamonti
Olav Torvund
Mikko Välimäki
Rolf H. Weber
Andreas Wiebe
Raquel Xalabarder

Editor-in-charge for this issue: 
Lucie Guibault, Amsterdam

ISSN 2190-3387

Funded by 

Table Of Contents
Articles

Cut Out By The Middle Man
The Free Speech Implications Of Social Network 
Blocking and Banning In The Eu
by Patrick Leerssen     99

Games as Cultural Heritage
Copyright Challenges for Preserving 
(Orphan) Video Games in the EU
by Henrike Maier  120

Enforcing Copyright Infringements Online 
In Search of Balanced Private International Law Rules
by  Rita Matulionyte 132

EU Copyright Law, Lobbying and Transparency of Policy-Making: 
The cases of sound recordings term extension 
and orphan works provisions
by Agnieszka Vetulani-Cęgiel 146

Book Review
Is the Knockoff Economy a Knockout for 
Intellectual Property?
Reflections on Kal Raustiala and Christopher Sprigman, The 
Knockoff Economy: How Imitation Sparks Innovation, Oxford, 
Oxford University Press, 2012, 272 p.; ISBN 978-0195399783
by Ejan Mackaay  163



Cut Out By The Middle Man

201599 1

Cut Out By The Middle Man
The Free Speech Implications Of Social Network Blocking and 
Banning In The EU

by Patrick Leerssen, post-graduate student of Information Law at the University of Amsterdam, research 
assistant at the Institute for Information Law (IvIR)

© 2015 Patrick Leerssen

Everybody may disseminate this article by electronic means and make it available for download under the terms and 
conditions of the Digital Peer Publishing Licence (DPPL). A copy of the license text may be obtained at http://nbn-resolving.
de/urn:nbn:de:0009-dppl-v3-en8.

Recommended citation: Patrik Leerssen, Cut Out By The Middle Man: The Free Speech Implications Of Social Network Blocking 
and Banning In The EU, 6 (2015) JIPITEC 99 para 1.

Keywords:  Social Media; Banning; Private Censorship; Removal Orders

tical examples, this article explores the threat to free 
speech created by this lack of accountability: Firstly, 
a shift from legislative regulation and formal injunc-
tions to public-private collaborations allows state 
authorities to influence these ostensibly voluntary 
policies, thereby circumventing constitutional safe-
guards. Secondly, even absent state interference, 
the commercial incentives of social media cannot 
be guaranteed to coincide with democratic ideals. In 
light of the blurring of public and private functions in 
the regulation of social media expression, this arti-
cle calls for the increased accountability of the social 
media services towards end users regarding the ob-
servance of free speech principles.

Abstract:  This article examines social network 
users’ legal defences against content removal un-
der the EU and ECHR frameworks, and their implica-
tions for the effective exercise of free speech online. 
A review of the Terms of Use and content modera-
tion policies of two major social network services, 
Facebook and Twitter, shows that end users are un-
likely to have a contractual defence against content 
removal. Under the EU and ECHR frameworks, they 
may demand the observance of free speech princi-
ples in state-issued blocking orders and their imple-
mentation by intermediaries, but cannot invoke this 
‘fair balance’ test against the voluntary removal deci-
sions by the social network service. Drawing on prac-

A. Introduction1

1 Social media have taken up a central role in public 
discourse, and are often hailed as a boon to free 
speech. Social network services (SNS) such as 
Facebook and Twitter facilitate civic participation 
in numerous ways. Firstly, they can act as soap-
boxes for the ‘average citizen’ to voice his or her 
opinion, leading to high-profile expressions of 
political sentiment such as with the #jesuischarlie 
and #illridewithyou hashtags. Secondly, SNSs 
act as gateways for accessing external links and 
resources, with the average news website relying on 
Facebook and/or Twitter for over 25% of its traffic.

2
 

Thirdly, they have also played an important role 
in the organisation of major ‘real world’ political 
manifestations such as the Arab Spring protests 
and the Occupy movement.

3
 In comparison to the 

linear dissemination models of  ‘mass media’ such as 
radio, press and television, SNSs have been praised 
for creating a more diverse and accessible public 
debate.

4
 And yet, these networked systems also 

lead to a (re-)centralisation of power around a new 
set of privileged actors: the social network service 
providers themselves.  

2 While we tend to view social media platforms as 
neutral carriers of information, their operators 
possess the technical means to remove information 
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and suspend accounts. As such, they are uniquely 
positioned to delimit the topics and set the tone 
of public debate.  Increasingly, they have shown 
themselves prepared to apply these techniques in 
order to moderate their users and block undesirable 
information.

5
 SNSs may take on this editorial role 

out of their own commercial interest, or as a 
matter of compliance with (perceived) legal duties 
or government orders. In both cases, this may 
lead them to stifle potentially legitimate forms of 
expression. This raises the question whether end 
users can legally contest SNS removal decisions, 
and protect themselves from such interference. To 
what extent are social network services required 
to observe free speech principles under the EU 
legal framework when removing end-user content 
from their services? Does this level of protection 
guarantee the effective exercise of the right to 
freedom of expression in practice?

3 This article will start by examining the Terms of Use 
and content moderation policies of two major SNS, 
Facebook and Twitter, in order to illustrate their 
handling of user-generated content and to examine 
whether end users can rely on contractual grounds 
to contest content removal. This will be followed by 
a review of European Convention of Human Rights 
(ECHR) case law regarding positive obligations 
to protect free speech and their application to 
intermediary content removal.  Subsequently, it 
will review the EU’s legal framework, focusing on 
its e-Commerce regime and the Court of Justice 
of the European Union’s Charter-based case law. 
Finding that neither framework is likely to provide 
a defence against voluntary removal decisions by the 
SNS (as opposed to injunction-based measures), this 
article will explore the potential for abuse of this 
competence. Firstly, it will detail how EU governments 
have attempted to influence SNS content policies in 
the context of anti-terrorism efforts, allowing for the 
indirect exercise of state power and a ‘privatisation’ 
of censorship.  Secondly, it will be argued that, even 
absent state interference, the commercial incentives 
of SNSs and their responsibilities towards end users 
and third parties do not guarantee the observance 
of free speech principles. In light of the blurring of 
public and private functions in the regulation of 
expression via social networks, this article calls for 
the increased accountability of the SNS towards end 
users as a means to protect online speech. 

4 Depending on one’s definition, the term ‘social 
network service’ can apply to a broad range of online 
services, from dating websites such as eHarmony to 
videohosting platforms such as Youtube. This article 
will focus on Twitter and Facebook as illustrations of 
this broader category, due to their unique popularity 
and global reach. Twitter currently serves over 250 
million users and Facebook over 1 billion.

6
 These 

numbers are rivalled only by the Chinese ‘Weibo’ 
and the Russian ‘VKontakte’, which, relatively 

speaking, do not reach a major audience outside 
their country of origin.

7
 Furthermore, Facebook and 

Twitter are not dedicated to one particular format 
or topic and often include highly political forms 
of discussion (in comparison to, say, eHarmony’s 
online dating community or LinkedIn’s professional 
networking model). Therefore, as gatekeepers to 
online political discourse, these two websites are 
especially deserving of scrutiny regarding the level 
of free speech protection provided to their users.

8
 

B. SNS Terms of Use

5 Specific rules on content removal can be found in 
social network Terms of Use (ToU), which govern 
the contractual relationship between end users and 
the service provider. Before delving into the general 
constraints imposed by fundamental rights and other 
public law sources, it is therefore worth examining 
the level of protection that has resulted from these 
private agreements. Contractual assurances can set 
conditions for content removal, and also contribute 
to its foreseeability by informing end users of their 
rights and responsibilities relating to their content. 
This section will examine the Facebook and Twitter 
ToU, assessing their level of protection against the 
removal of user-generated content (‘blocking’ or 
‘removing’) and termination or suspension of service 
(‘banning’). 

6 Article 5 of the Facebook ToU, titled ‘Protecting 
Other People’s Rights’, starts with the following 
paragraphs:

•	 You will not post content or take any action on 
Facebook that infringes or violates someone else’s 
rights or otherwise violates the law.

•	 We can remove any content or information you 
post on Facebook if we believe that it violates this 
Statement or our policies.9

7 Removal is thus permitted for those content 
categories prohibited by Facebook’s policy, and 
for any content that infringes individual rights or 
violates the law. All forms of illegal content, such 
as criminal hate speech, child pornography or 
copyright infringement, are removable, but this 
also goes for breaches of Facebook’s terms, which 
outline a large number of additional prohibitions. 
These include bullying, harassment, intimidation, 
and nudity, as well as the use of Facebook ‘to 
do anything unlawful, misleading, malicious or 
discriminatory’.10 Grounds for removal thus reach 
far further than the requirements of the law, and 
include some rather vague terms. What constitutes 
a misleading or malicious post is highly subjective, 
and could vindicate the removal of a broad range 
of content. To make matters worse, the Article 
5 removal competence also covers cases where 
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Facebook believes that a violation of their statement 
has occurred. Strictly speaking, this would seem 
to relieve them of the burden of proving an actual 
infringement. Any slightly contentious content 
could easily be filed under the above prohibitions, 
and thus be susceptible to deletion.

8 The ‘banning’ of Facebook users is governed by 
article 14, ‘termination’, which states the following: 
‘If you violate the letter or spirit of this Statement, or 
otherwise create risk or possible legal exposure for 
us, we can stop providing all or part of Facebook to 
you’.11 Uploading any prohibited content as described 
above is thus grounds for account termination. 
Furthermore, end-user conduct is further subject 
to a broad range of prohibitions, from egregious 
behaviour such as the operation of pyramid schemes, 
to relatively innocuous acts such as the sharing 
of one’s password, or making multiple accounts. 
Facebook also prohibits users from doing ‘anything 
else which might jeopardise the security of your 
account’. Moreover, users must use their real name 
and ‘keep contact information up to date’. Breaching 
any of these rules can result in account termination. 
Given the broad range of ToU prohibitions, as well 
as the prohibition of violations in spirit, users are 
faced with a far-reaching possibility of intervention. 
In short, while Facebook’s right to remove content 
and ban users is conditional upon some form 
of illegality or contractual infringement, the 
contractual prohibitions are defined so broadly as 
to provide a large degree of interpretive discretion 
for the intermediary, and almost no protection or 
foreseeability for end users.

9 While Facebook requires at least some illegality or 
an infringement of their terms to permit account 
termination and content removal, Twitter’s powers 
of intervention are completely unconditional. 
Article 8 of the Twitter ToU reads: ‘(…) We reserve 
the right at all times (but will not have an obligation) 
to remove or refuse to distribute any Content on 
the Services, to suspend or terminate users, and 
to reclaim usernames without liability to you.’12 
Reference is made to ‘the Twitter Rules’, which 
outline Twitter’s policy as to prohibited content.13 In 
comparison to Facebook’s content rules, they seem 
more protective of the user: besides rules on security 
and commercial communications, all they explicitly 
prohibit is impersonation, violent threats, and 
‘unlawful use’. Nevertheless, these rules are merely 
policy guidelines within a contractual framework 
which permits any and all removals and bans. 
While contracts determine the intermediary’s 
legal right to removal and tend to be rather broad 
or even unconditional, supplementary documents 
such as the Twitter Rules and Facebook’s Community 
Guidelines outline how the intermediary intends to 
exercise their removal powers in practice. They serve 
to inform users as to the limits of acceptable conduct 
and content in a more detailed and understandable 

manner, but do not affect the intermediary’s legal 
position. While these statements of policy might 
contain balanced and reasonable principles, they 
do not amount to a contractual guarantee included 
in the platform’s terms of service. Even if SNSs could 
generally be expected to adhere to their self-imposed 
rules and guidelines as a matter of policy, thereby 
granting users a de facto enjoyment of their right to 
impart and access information, their Terms of Use 
reveal a refusal to guarantee such rights de jure. 

10 End users’ acceptance of social network Terms of 
Use should not be misconstrued as to mean that 
these consumers are familiar with, or condone 
the degree of free speech protection they afford. 
As a recent study has pointed out, there are many 
factors which challenge the traditional view that 
competition between services and consumer choice 
can determine the appropriate level of protection.

14
 

First of all, research has shown that a majority of 
the online public neglects to even read (a significant 
portion of) online Terms of Service.

15
 Furthermore, 

the minority that do take this effort, may lack the 
legal expertise and resources to properly assess the 
content of the ToU provisions.

16
 As a result of this 

informational asymmetry, SNSs are not forced to 
compete fully with one another as to their relative 
level of free speech protection.

17
 Furthermore, even 

informed consumers may have little choice due 
to the strong network effects exhibited by SNSs; 
switching to a more protective service might be 
unfeasible if all one’s friends and connections stay 
with the incumbent.

18
 Moreover, SNSs require time 

and effort from users to establish their profiles and 
networks, which discourages them from switching 
between platforms – a phenomenon described by 
Chiu as the ‘stickiness’ of social media.

19
 In light of 

these considerations, unwarranted or unexpected 
content blocking should not be seen as a possibility 
which end users knowingly and willingly subject 
themselves to as a result of free and informed choice 
between various online service providers.

20
 End 

users may not be fully aware of removal conditions, 
or may simply lack suitable alternative options. 

C. State interference and private 
censorship under the European 
Convention on Human Rights

11 The European Convention on Human Rights’ right 
to free speech, laid down in article 10, is solely 
enforceable against Council of Europe Member 
States. As an international treaty, it does not have 
a direct effect on the legal relationships between 
private parties (‘horizontal effect’).

21
 Rather, it 

creates State duties to refrain from interfering 
with fundamental rights (negative obligations), 
and duties to undertake specific actions in order 
to safeguard the effective enjoyment of these 
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rights (positive obligations).
22

 In the context of 
SNSs, blocking injunctions issued by a court or 
administrative body might therefore be contested 
as a form of state interference with the right to free 
speech. Such a ‘state interference’ does not occur 
when SNSs remove content voluntarily. However, 
it will be argued that such private interferences can 
potentially trigger the State’s positive obligations 
to protect the free speech of end users. This section 
will examine the ECHR’s case law on freedom of 
speech, paying particular attention to the State’s 
positive obligations, in order to assess its effect on 
SNS content moderation. 

12 Article 10 ECHR protects the freedom of expression 
as follows. Paragraph 1 guarantees a right of freedom 
of expression to everyone, while paragraph 2 allows 
for limitations of this right based on a limitative list 
of grounds such as national security, public security, 
the prevention of crime and the protection of the 
rights of others. However, these restrictions must be 
‘prescribed by law’ and be ‘necessary in a democratic 
society’.

23
 The former requirement speaks to the rule 

of law principle and demands that the exercise of state 
power is accessible and foreseeable.

24
 The latter can 

be said to comprise a more general proportionality 
test, which weighs the interest in upholding freedom 
of expression versus other competing interests – the 
interference must ‘answer to a pressing social need’  
and apply ‘necessary and sufficient’ means to that 
end.

25
  In assessing these criteria, the Court seeks to 

strike a ‘fair balance’ between the conflicting rights 
and interests involved. In Soering v UK, the Court 
stated that ‘inherent in the whole of the Convention 
is a search for a fair balance between the demands 
of the general interest of the community and the 
requirements of the protection of the individual’s 
fundamental rights’.

26

13 The importance of the internet as a forum for 
public debate was recognised in Yildirim v Turkey. 
Subsequently, in Animal Rights Defenders the Court 
recognised that social media provide a platform for 
the exercise of free speech. Consequently, a blocking 
injunction compelling an SNS to remove content 
can be considered a form of state interference with 
the freedom of expression which would have to 
fulfil the requirements of Article 10(2). Affected 
social network users can thus contest orders which 
fail to adequately observe the right to freedom of 
expression as developed in the ECHR’s case law. In 
addition, such injunctions could also be considered 
an interference with the free speech of SNSs.

27
 

14 When considering the necessity of these measures in 
a democratic society and the ‘fair balance’  between 
the interests involved, a number of factors must be 
taken into account, such as the nature of the speech 
affected; the public interest which the injunction 
serves; and the measure’s proportionality.

28
 

Concerning the nature of speech involved, a high 

level of protection is consistently awarded to 
political speech and ‘contributions to the public 
debate’.

29
 This has led Jacob Rowbottom to conclude 

that much of social media speech enjoys a lower 
level of protection under the ECHR, as it commonly 
concerns more casual and amateur expression.

30
 This 

may be true for a majority of content, but it also 
follows that injunctions affecting the social media 
activities of politicians, journalists and activists 
should be treated with greater scrutiny. The Court 
has also held that artistic expression is protected 
under the Convention.

31
 Furthermore, while the 

right to free speech covers statements that ‘offend, 
shock or disturb’

32
, States have greater discretion in 

dealing with ‘gratuitously offensive’
33

 speech acts 
such as holocaust denial.

34
  

15 State action can also fall foul of the ‘fair balance’ due 
to a lack of proportionality. This requirement could 
prohibit overly broad injunctions which go further 
than necessary to pursue their aim.

35
 In the context 

of SNSs, the interests of copyright enforcement 
might require the removal of infringing images, 
but need not call for the suspension of accounts 
involved, or deletion of comments and responses 
associated with said images. Injunctions categorically 
prohibiting certain terms or files, or placing a duty 
of care such as a monitoring or filtering obligation 
on the intermediary, could also raise questions of 
proportionality (although this issue has been treated 
in greater detail under EU law, to be discussed in 
section E).  

16 The above shows that the ECHR places limits on 
state orders compelling content removal by SNS 
companies. While the protection of end users 
against such interference is by no means absolute, 
the Convention can be relied upon to prohibit the 
most extreme and disproportionate interferences 
by public authorities. But what of voluntary content 
removal decisions, where the state is not directly 
involved? As stated, private actors are not directly 
bound by the Convention. Instead, the ECHR can 
also create positive State obligations, by which 
the State can be required to take action in order to 
ensure the effective exercise of Convention rights 
by its citizens.

36
 Arbitrary or unwarranted removal 

by SNSs could therefore trigger such an obligation. 
After all, the Court has repeatedly stated that “[t]
he Convention is intended to guarantee not rights 
that are theoretical or illusory but rights that are 
practical and effective.”

37
 The remainder of this 

section will focus on positive obligations in the 
context of Article 10 ECHR, in order to determine 
whether they might provide protection against 
voluntary forms of content removal. 

17 In ECHR case law, positive obligations to protect free 
speech have been identified under a broad range of 
circumstances. For example, in Özgür Gündem and 
Dink, the Turkish state was found to have breached 
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its positive obligation to protect journalists against 
harassment and assault by their fellow citizens (in 
the case of Dink even leading to the victim’s death).

38
 

The positive dimension of the right to free speech 
would have required the Turkish government to 
actively investigate credible threats, and provided 
for the physical security of targets.

39
 In Fuentes 

Bobo, the dismissal of a journalist for remarks made 
on television about his employer was also found 
to trigger positive obligations due to the chilling 
effects of such measures.

40
 Accordingly, the Court 

found a positive obligation to apply labour law in 
such a way as to prevent its abuse for the limitation 
of free speech.

41

18 By analogy, if a threat to free speech is identified in 
the removal of SNS content, a positive obligation for 
the state to protect end users’ freedom of expression 
might entail the prevention of unfair content 
removal by the intermediary. Prohibiting some 
forms of content removal, would in effect require 
the uninterrupted provision of the social network’s 
hosting service to the end user involved. In contrast 
to the cases described above, it does not concern 
the prevention of repercussions or retaliations 
following speech acts, but rather the facilitation or 
enabling of expression. In other words, it concerns 
the positive freedom to express rather than the 
negative freedom from interference with that right.

42
 

So far, the Court has been reluctant to identify such 
a positive obligation. For example, in the Appleby 
case, where activists were barred from protesting in 
a publicly accessible, yet privately owned shopping 
centre, the Court found that the right to free speech 
did not override the owner’s property rights.

 43
 This 

outcome has been interpreted as a sign of reluctance 
on behalf of the European court of Human Rights to 
grant rights of access to specific private venues or 
forums.

44

19 Despite this reluctance, a positive obligation to 
enable access to the media is not entirely without 
precedent in ECHR case law. In Verein gegen 
Tierfabriken, a Swiss private broadcaster refused to 
accept television commercials on animal rights due 
to a state-wide ban on political advertising, and the 
Court considered this a breach of the Swiss state’s 
positive obligations.

45
 Central to the Court’s findings 

was the broadcaster’s monopolistic position: it 
considered that, in order to reach the entire 
Swiss public, the NGO ‘had no other means than 
the national television programmes of the Swiss 
Radio and Television Company at its disposal, since 
these programmes were the only ones broadcast 
throughout Switzerland’.

46
 This decision shows 

that, at least for national television networks, the 
principle of media pluralism demands of States a 
positive obligation to ensure non-discriminatory 
and fair access to the audio-visual platform, even 
where this platform is operated by private actors. 
This is in line with previous case law from the 

Informationsverein Lentia judgment, which found 
that a state monopoly on broadcasting, precluding 
access by private parties, is a disproportionate 
limitation on the freedom of expression.

47
 When a 

private organisation dominates the market, a lack of 
viable alternatives may also trigger increased duties 
to guarantee access in the interest of media pluralism 
and public debate.

48
 In such cases, the Court found, 

‘regard must be had to the “fair balance” that has 
to be struck’ between the community interest and 
individual rights.

49

20 It should be noted, however, that the precise 
scope of this positive obligation is unclear, since 
an almost identical policy on political advertising 
in the UK did not amount to a violation in Animal 
Rights Defenders.

50 In distinguishing the UK 
situation from the Swiss, the Court pointed to the 
availability of alternative media, and social media in 
particular, in order for NGOs to reach their audience: 
‘Importantly, the applicant has full access for its 
advertisement to non-broadcasting media including 
the print media, the internet (including social media) 
as well as to demonstrations, posters and flyers. Even 
if it has not been shown that the internet, with its 
social media, is more influential than the broadcast 
media in the respondent State, those new media 
remain powerful communication tools which can 
be of significant assistance to the applicant NGO in 
achieving its own objectives.’

51 While posters and 
flyers were not mentioned as viable alternatives to 
television advertising in VgT, they were proposed as 
such in Animal Rights Defenders. While it is not an 
outright reversal of the findings in VgT, the Court 
does seem to have steered in a different direction by 
de-emphasising the importance of equal access and 
highlighting the availability of alternative media.

52
 

To reconcile these judgments, one might conclude 
that the interchangeability of different media is to 
be determined on a case-by-case basis. Evidently, 
the strict monopoly on broadcasting in Switzerland 
triggered a positive obligation, but the more diverse 
media landscape in the UK did not necessitate 
positive state action.

21 In light of the above, a state obligation to prevent 
undue interference by SNSs could theoretically be 
construed in cases where such a platform provides 
the only viable expressive opportunity. There is an 
interesting discussion to be had as to the functional 
equivalences and differences between social media 
and other modes of expression

53
, which mostly falls 

outside the scope of this article. However, some unique 
characteristics of social media, which might rule out 
other alternatives, deserve mention. Firstly, social 
media are interactive forms of expression, allowing 
for community feedback, debate and organisation 
to a degree unseen in television or print. Secondly, 
social media can allow access to new audiences, both 
demographically and geographically. Thirdly, social 
media tend to have significantly lower financial 
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barriers; creating a user or organisation page, or 
contributing to the pages and groups of others, is 
generally free, whereas access to television or print 
media can involve substantial costs. These are but 
a few of the reasons why social media should not 
always be treated interchangeably with alternatives 
such as broadcasting or pamphleteering.

54
 

22 It should be somewhat obvious that SNSs offer 
unique affordances absent in other media, but to 
construe a right to access one particular platform, 
one would also have to establish that SNSs are 
not interchangeable inter se. After all, end users 
wishing to contest the removal of their content from 
Facebook might find a suitable alternative in Twitter. 
An important element to consider here is that SNSs 
generally do not provide direct contact with an 
audience, but instead require users to build up a 
network of friends or followers who are interested 
in their activities.

55
 If a committed Facebook user 

with thousands of friends finds himself suddenly 
constrained by content policies, other platforms on 
which he is less well established may not directly 
provide a viable alternative.

56
 Furthermore, SNSs 

have varying purposes ranging from professional 
networking (LinkedIn) and online dating (eHarmony) 
to Facebook’s social functions and Twitter’s more 
public forms of exchange, with different audiences 
harbouring different expectations.  It would follow 
that SNSs are not necessarily interchangeable, 
and that end users may lack viable alternatives if 
removed from a particular service.

23 Applied to social media, the test of ‘viable 
alternatives’ first mentioned in Appleby speaks 
to a very real concern regarding the position of 
online intermediaries. In the same way that duties 
and responsibilities were created for television 
monopolies in Informationsverein Lentia and Verein 
Gegen Tierfabriken, the remarkable influence 
and dominance of a few key players on the SNS 
market might justify a re-examination of their 
obligations towards the public. However, the more 
recent decision in Animal Rights Defenders, where 
pamphleteering and social media were proposed as 
alternatives to television advertising, suggests that 
the significance of functional differences between 
media has not (yet) had a strong effect on the Court’s 
assessment of positive obligations to ensure access. 
Since this judgment, the importance of new media, 
and social networks in particular, has only increased, 
and yet we are left with no guiding principles to 
assess the unique (and diverse) characteristics of 
these platforms. If the Court is indeed inclined to 
treat such a broad range of communicative methods 
as functional or at least interchangeable equivalents, 
a right to access social network services would be 
difficult to support. 

24 The ‘living instrument’ doctrine requires Convention 
rights to be interpreted dynamically in response to 

societal and technological developments.
57

 In this 
light, the rise of social media might warrant a re-
assessment of case law on positive obligations 
which would extend its applicability beyond strict 
monopolies and place greater stock in the need for 
access to online forums. One problem with such 
an approach, however, is that it remains unclear 
exactly how this state obligation might be fulfilled 
in practice. The Court has always refrained from 
demanding specific forms of intervention. For 
instance, when the Swiss government argued in 
VgT that the claimant’s demands were tantamount 
to claiming a ‘right to broadcast’, the Court simply 
responded as follows:

 “The Court recalls that its judgment is essentially 
declaratory. Its task is to determine whether the 
Contracting States have achieved the result called for 
by the Convention. Various possibilities are conceivable 
as regards the organisation of broadcasting television 
commercials; the Swiss authorities have entrusted the 
responsibility in respect of national programmes to one 
sole private company. It is not the Court’s task to indicate 
which means a State should utilise in order to perform 
its obligations under the Convention.”

58

25 Thus, while the Court could hypothetically conclude 
that certain content removal decisions trigger 
positive State obligations, it is unlikely to go so 
far as to outline specific remedies. The Council 
of Europe’s standard-setting activities through 
the Parliamentary Assembly and Committee of 
Ministers could play an advisory role in setting out 
appropriate measures for the protection of social 
network users, but ultimately the responsibility for 
the implementation of effective safeguards, and the 
discretion as to their means, lies with the Member 
States themselves. 

26 As stated above, the protection of end users 
against intermediary censorship would require the 
uninterrupted provision of these services, despite 
contractual grounds for termination or suspension 
thereof. As such, state action in this area would entail 
a limitation of the freedom of contract. Other fields 
where positive obligations for the protection of 
free speech have been identified, such as television 
broadcasting, or employment law, have traditionally 
had strong limits placed on contractual freedom in 
favour of sector-specific regulation: for instance, the 
labour law concept of ‘unfair dismissal’ at issue in 
Fuentes Bobo places limits on the conditions under 
which employers can terminate an employment 
relationship. The positive obligation at stake simply 
entailed the manner in which this existing rule was to 
be interpreted in light of free speech considerations. 
Similarly, the decisions by private broadcasters in 
Tierfabriken were also subject to sui generis regulation, 
and their refusal of certain content was due to a state 
prohibition on political advertising. Again, an altered 
interpretation or slight amendment of the existing 
rules would suffice to fulfil the State’s positive 
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obligations. While the above cases could be treated 
within existing regulatory paradigms, it is unclear 
through what instrument a Member State might 
protect their citizens from intermediary censorship 
on the internet. Although this does not necessarily 
speak against the necessity for such intervention, 
the lack of tried and trusted regulatory tools for the 
protection of end user rights might discourage the 
Court from identifying a positive obligation in these 
scenarios.

27 In conclusion, a review of judgements reveals that 
the ECHR’s level of protection for free speech rights 
in private relationships lacks clarity; the case law 
is limited to a handful of judgments, some of which 
were made prior to significant changes in the media 
landscape.

59
 Cases such as VgT problematise the 

strict distinction between private and public forums 
found in Appleby. However, this more graduated 
approach based on viable alternatives has few 
other precedents and thus lacks sufficient clarity 
for a predictable application to social networks. 
Although an argument based on changes in the 
media landscape and the unique position of SNSs 
could support the protection of end users against 
arbitrary or unnecessary censorship, cases such 
as Animal Rights Defenders suggest that the Court 
has not yet arrived at such a nuanced treatment of 
functionally different forms of media, and is hesitant 
to call for free-speech based interventions in private 
relationships. Since the Convention cannot create 
horizontally enforceable rights, and rather operates 
through positive obligations, it is also unclear what 
precisely could be demanded of states in order to 
adequately safeguard end user rights. 

D. Blocking injunctions, third party 
notices and voluntary removal 
under the EU framework  

28 European Union law plays an important role in 
regulating the content moderation policies of SNSs. 
The e-Commerce Directive sets out rules on content 
liability, which play an important role in shaping 
intermediary incentives for content moderation.60 
It also places limits on state interference through 
injunctive measures and (indirectly) provides the 
basis for notice and takedown procedures, which 
enable the enforcement of intellectual property 
rights and other third party interests online.

61
 

In addition, the Enforcement directive provides 
more specific guidance on IP-based injunctions. 
Through the CJEU’s case law based on the Charter 
of Fundamental Rights of the European Union, this 
regime has also increasingly been made subject 
to fundamental rights considerations which can 
limit the competences of states and intermediaries 
in removing online content.

62
 EU law can thus 

require, permit or proscribe content removal 

by intermediaries. This section will explore this 
balance of rights and duties and evaluate the legal 
implications of content removal in the EU acquis.

29 Broadly speaking, when SNSs host content provided 
by their users, this activity qualifies as a ‘hosting’ 
service in the sense of Article 14 of the e-Commerce 
Directive. Recital 42 of the Directive indicates that 
intermediaries are eligible for this classification, 
so long as their activities are ‘of a mere technical, 
automatic and passive nature, which implies that the 
information society service provider has neither knowledge 
of nor control over the information which is transmitted 
or stored’.

63
 The CJEU’s decision in SABAM / Netlog 

shows that social media platforms are covered by 
this provision.

64
 The most important consequence 

of this classification is that the intermediary cannot 
be held liable for illegal content uploaded by their 
end users.

65
 Only once the intermediary obtains 

knowledge of illegal information, and then fails to 
expeditiously remove it, does he lose this protection 
for civil and criminal liability.

66
 This rule applies to all 

forms of illegal information, whether it be copyright 
infringement, child pornography or extremist hate 
speech.

67
 By protecting intermediaries from legal 

risks created by end user wrongdoing, this exemption 
can be seen as an important pre-condition for the 
viability of user-generated content business models, 
and by extension for the protection of online speech 
through SNSs.

68
 

30 While the ‘safe harbour’ of Article 14 of the 
e-Commerce Directive protects intermediaries 
from liability for end-user content, this rule does 
not prevent the imposition of blocking injunctions 
through court orders or administrative orders. 
Recital 45 states that the safe harbours ‘do not affect 
the possibility of injunctions of different kinds; such 
injunctions can in particular consist of orders by courts 
or administrative authorities requiring the termination 
or prevention of any infringement, including the removal 
of illegal information or the disabling of access to it.’ 
In some cases, EU law demands the creation of 
injunctive relief, such as in the interest of copyright 
enforcement and related rights under the Directive 
on certain legal aspects of information society 
services, in particular electronic commerce, in the 
Internal Market (InfoSoc Directive) and the Directive 
on the enforcement of intellectual property rights 
(Enforcement Directive).

69
 These directives also set 

more specific conditions for the application of such 
measures.  However, the e-Commerce Directive’s 
reference to ‘any infringement’ shows that national 
law may also allow for injunctions on other grounds, 
such as defamation or criminal hate speech. Recital 
45 indicates that both courts and administrative 
bodies may issue such orders.

70

31 These state-issued encroachments on the ‘safe 
harbour’ are in turn restricted by article 15 of the 
e-Commerce Directive. This provision prescribes 
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that States may not impose on hosting providers 
any ‘general obligation (…) to monitor the information 
which they transmit or store, nor a general obligation 
actively to seek facts or circumstances indicating illegal 
activity’. As such, blocking injunctions must be 
limited to specific content and cannot apply to the 
service as a whole. For instance, the Court ruled in 
SABAM / Netlog that Belgium’s imposition of a general 
filtering obligation on a social media service, aimed 
at detecting and preventing copyright infringements 
throughout the entire network, fell afoul of this 
provision.

71
 The neutral position of intermediaries 

is thus protected under EU law, and intermediaries 
cannot be compelled to actively search for illegal 
content on their networks.

72
 

32 More specifically, in the context of intellectual 
property claims, the Enforcement Directive shows 
that I.P. injunctions directed at third parties “must 
be ‘effective, proportionate and dissuasive’ and 
that the national rules governing them must be 
‘designed in such a way that the objective pursued by 
the Directive may be achieved’.

73
 At the same time, 

however, the measures they impose must be ‘fair and 
proportionate and must not be excessively costly’ 
and must ‘not create barriers to legitimate trade’.

74

33 The above provisions show that undue state 
interference with online intermediary services may 
be contrary to the EU’s aim of market competition. 
In addition, their preambles show that these 
requirements must be read in light of fundamental 
rights considerations. Recital 9 of the E-Commerce 
Directive states that ‘The free movement of 
information society services can in many cases be 
a specific reflection in Community law of a more 
general principle, namely freedom of expression 
as enshrined in Article 10(1) of the Convention for 
the Protection of Human Rights and Fundamental 
Freedoms, which has been ratified by all the Member 
States; for this reason, directives covering the supply 
of information society services must ensure that this 
activity may be engaged in freely in the light of that 
Article.’ Furthermore, Recital 2 of the Enforcement 
Directive states that ‘[the protection of intellectual 
property] should not hamper freedom of expression, 
the free movement of information, or the protection 
of personal data, including on the Internet.’ Thus, 
the EU law on intermediary injunctions calls for state 
orders to be grounded in a minimum level of free 
speech protection.

34 The need to weigh the purposes of blocking against 
competing fundamental rights has been further 
crystallised in the CJEU’s case law. Borrowing from 
ECHR’s terminology (see above, section III), they have 
made injunctions aimed at copyright enforcement 
subject to a ‘fair balance’ requirement: ‘where 
several fundamental rights are at issue, the Member 
States must, when transposing a directive, ensure 
that they rely on an interpretation of the directive 

which allows a fair balance to be struck between 
the applicable fundamental rights protected by the 
European Union legal order.’

75
  This concept was 

first introduced in the case of Promusicae, and later 
repeated in cases such as Scarlet / SABAM, Netlog / 
SABAM and UPC Telekabel.

76
 In these cases, injunctions 

against internet service providers aimed at copyright 
enforcement were struck down for requiring 
general filtering measures by the intermediary, 
thereby impinging on end users’ right to privacy 
and freedom to receive or impart information, as 
well as the intermediary’s freedom to conduct a 
business. The Court found that, in order to strike 
a fair balance, injunctions must not “unnecessarily 
deprive internet users of the possibility of lawfully 
accessing the information available”.

77
 While these 

cases all concerned the enforcement of intellectual 
property rights, the Court’s generalised formulation 
does not seem to suggest that this ‘fair balance’  test 
would be absent for injunctions on the basis of, for 
instance, defamation claims. When commanding 
removal by intermediary services, state authorities 
and courts must take end users’ fundamental rights 
into consideration, including their right to free 
speech. 

35  The Court in UPC Telekabel decided that, insofar 
as state injunctions do not specify the technical 
measures required, the targeted intermediaries 
themselves must also attempt to strike a ‘fair 
balance’ between the public interest and their end 
users’ fundamental rights.

78
 Furthermore,  locus 

standi must be granted to affected end users wishing 
to have such implementing actions assessed as to this 
‘fair balance’.79 This judgment is somewhat ground-
breaking in applying the ‘fair balance’ test not only 
to state actors, but also to private intermediaries.

80
 

However, the ‘fair balance’ requirement has not yet 
been applied to strictly voluntary acts of removal, 
where the intermediary acts independently to 
moderate content on its services.

81
 

36 The free speech implications of content removal in 
the absence of direct state interference have not yet 
been examined by the Luxembourg court. However, 
such intermediary interventions are not uncommon 
on social media: they may occur as a matter of policy, 
such as Facebook’s ban on nudity, but may also be 
instigated by third parties through the process known 
as ‘notice and takedown’. Under the e-Commerce 
Directive, intermediaries incur liability for content 
through knowledge of its illegality, and third parties 
can trigger a removal obligation through notification: 
once informed of illegal content on their servers, 
hosting providers must then ‘expeditiously remove’ 
said information, or render themselves liable for 
its illegality.

82
 The major social networks have put 

in place procedures to facilitate this process, with 
specific pages and forms intended for the reporting 
of illegal or infringing content.

 83
  Thus, the EU’s 

e-Commerce regime still forces SNSs to moderate 
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end-users for illegal content and infringements, 
even absent direct state interference. The notice and 
takedown procedure allows third parties to trigger 
content removal duties, backed up by the threat of 
subsequent litigation. If intermediaries must take 
into account their end users’ fundamental rights 
when implementing court orders, does this duty 
also apply in the takedown phase preceding judicial 
enforcement? In other words does the ‘fair balance’ 
requirement also apply to the handling of takedown 
notices?  

37 ‘Notice and takedown’ can be seen a consequence of 
the e-Commerce Directive’s conditions for liability, 
but is not directly mentioned or specified. The 
‘takedown notice’ has no independent meaning 
under the EU acquis communautaire, and is not subject 
to any substantive or formal requirements. As such, 
the act of ‘notification’ does not necessarily provide 
evidence of actual knowledge. While notices can 
indeed be a factor in establishing the intermediary’s 
knowledge they may lack sufficient (correct) 
information for the intermediary to identify an 
illegality: the CJEU decided in L�Oréal v. Ebay that 
notices ‘cannot automatically preclude the exemption 
from liability provided for in Article 14 of Directive 2000/31, 
given	that	notifications	of	allegedly	illegal	activities	or	
information	may	turn	out	to	be	insufficiently	precise	or	
inadequately substantiated’.

84
 Thus, the intermediary 

is expected to make an independent assessment 
of the facts available to him in order to determine 
the legality of hosted information. The Directive 
permits Member States to set further rules or 
procedures for notification, but a majority have not 
implemented formal notice procedures for hosting 
intermediaries.

85
 

38 Due to the non-formalised nature of takedown 
procedures, it is difficult to distinguish in practice 
between content removal instigated through third 
party notices, and voluntary interventions based 
on the platform’s Terms of Use. SNSs may decide to 
comply with a meritless defamation claim because 
the flagged content breaches their ToU prohibition 
of bullying or harassment. Thus, notices may result 
in the removal of legal content.

86
 Conversely, risk-

avoidant intermediaries may decide to remove illegal 
content, even though the referring notice contains 
insufficient information to render them liable. 
In other words, SNS content removal instigated 
through the notice and takedown process does 
not always correspond to a legal duty. It cannot be 
distinguished a priori from the ‘voluntary’, policy-
based conduct moderation. It would therefore be 
difficult to argue that implementations of takedown 
requests are categorically subject to a different 
fundamental rights standard than other forms of 
voluntary content moderation by SNSs. 

39 Admittedly, recital 46 of the e-Commerce Directive 
requires that the removal of or disabling of access to 

illegal content has to be undertaken in the observance 
of the principle of freedom of expression. However, 
in the absence of more concrete implementation in 
national procedures, or an operative EU provision to 
the same effect, this notion has not been translated 
into a directly effective safeguard. Currently, the 
identification of direct state interference remains 
key for an appeal by end users to their free speech 
rights under the EU framework.

40 I argue that this strict distinction between public 
and private forms of intervention is problematic.  
After all, while no state action is necessary to 
complete a notice and takedown process, its efficacy 
is dependent on the possibility of subsequent state 
enforcement through litigation. Furthermore, 
these possibilities are created by the limitations on 
content illegality and intermediary liability enacted 
by Member State legislators and interpreted by its 
judiciary. While state powers are not being exercised 
to achieve content removal in such instances, 
they are at least being invoked. Conversely, the 
discretionary powers of private SNSs can be, and 
have been, applied to further governmental interests 
(as will be further explored in section VI). Through 
this legal realist perspective a strict distinction 
between publicly enforced and ‘voluntary’ removal 
becomes incoherent.

87
 State responsibility for 

private behaviour is not a binary distinction, but a 
matter of degree.

41 An adequate protection of online expression 
therefore requires a more nuanced approach than 
a strict public / private distinction can provide. 
The ECHR’s case law on positive obligations could 
provide such a method: To the extent that the EU 
framework can result in the neglect of end users’ 
free speech rights by intermediaries, one could argue 
that Member States are breaching their positive 
obligation to ensure the effective exercise of this 
right.

88
 Safe harbour provisions – as a precondition 

for the viability of SNS business models - can then be 
seen as an indirect protection of online expression. 
Limitations and exceptions thereto, such as the 
‘actual knowledge’-based takedown regime, should 
then be limited in scope so as to curb third party 
influence on content moderation policies. The 
EU regime allows states to negotiate this balance 
between third party claimants and the protection of 
intermediaries. Where it may currently be lacking, 
however, is the protection of end users against 
voluntary forms of removal; lacking meaningful 
contractual safeguards, they have little ground 
to contest the decisions of SNSs and have them 
reviewed as to their compatibility with free speech 
principles. 

42 The protection of end users against content removal 
is currently not significantly greater under the EU 
framework than under the Convention. Both place 
strict requirements on interferences by public 
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authority, but leave the freedom of private online 
services largely intact. A significant difference, 
however, is that the Charter elevates this freedom 
to the status of a fundamental right. The ‘freedom 
to conduct a business’ under Article 16 states that 
‘The freedom to conduct a business in accordance 
with Community Union law and national laws and 
practices is recognised’.  Voluntary content removal, 
as a business practice otherwise in accordance with 
Union law, therefore falls under the protective 
scope of this right.

89
 Accordingly, the ‘fair balance’  

to be achieved under EU law would have to take 
into account not only the interests of end users, 
and the interest in restricting certain forms of 
speech, but also the interest in protecting the SNS 
operator’s freedom to conduct its service. Although 
the Charter must provide an equivalent minimum 
level of protection to free speech as its Convention 
counterpart, this additional provision suggests that 
EU Member States must exercise restraint when 
limiting the content moderation competences of 
SNS companies. 

E. Voluntary removal and 
State Censorship

43 The above examination of intermediaries’ rights and 
obligations shows that there are few legal limitations 
placed on the moderation and removal of end user’s 
SNS content. While official state action aimed at 
restricting speech is subject to judicial review 
under a developed case law on freedom of speech, 
the private nature of SNSs allows them a far greater 
range of discretion. The current fundamental rights 
framework does not seem to imply a right for end 
users to have their speech carried by SNSs. Barring an 
even further expansion of the Charter’s ‘fair balance’ 
duties for intermediaries or the Convention’s positive 
obligations, end users are thus left with a lack of 
protection against unwarranted, unforeseeable or 
arbitrary censorship by intermediary actors. This 
lack of safeguards against voluntary content removal 
creates two distinct, but closely related threats: 
Firstly, it can allow state censors to circumvent 
existing safeguards through systems of informal 
pressure. Secondly, intermediaries may find it in 
their own interest to remove content and at times 
disregard free speech principles (to be discussed 
in section VII). These two explanations of content 
removal decisions may often coincide or overlap, and 
this article does not intend to provide a monocausal 
account for specific incidents. Nevertheless, they 
provide a useful heuristic to discuss the threats 
caused by the lack of accountability for voluntary 
removal, as well as possible regulatory solutions.

44 To start with a form of state interference which EU 
law prohibits: governments outside the EU have 
placed great pressure on SNSs through the threat 

of ISP-level blocking. Not to be confused with 
injunctions on end user content directed at the SNS 
itself, these orders are directed at local Internet 
Service Providers and block local audiences access to 
the website as a whole. The Turkish government has 
twice used this measure. Firstly, Twitter was blocked 
in 2014 when it was used to spread a torrent of audio 
recordings implicating the prime minister and his 
inner circle in an alleged corruption scandal.

90
 

Secondly, Twitter, Facebook and YouTube were all 
blocked in 2015 for hosting photos of a prosecutor 
who was taken hostage by militants in Istanbul.

91
 

The injunction was revoked eight hours later when 
the companies complied with the order.

92
 These 

incidents show how, even where companies hold 
no local assets, ISP-level blocking can be applied 
to demand compliance with national laws or rules 
and alter their community policies.

93
 In the EU, ISP-

level blocks are common practice in the context 
of copyright enforcement, and have recently also 
been applied for anti-terrorist purposes.

94
 However, 

no EU state has yet directed such measures against 
major SNS websites. Furthermore, EU law seems 
to preclude this option: the blocking of an entire 
website would affect a high volume of legitimate 
traffic, and is therefore unlikely to strike a ‘fair 
balance’ required under the Charter.

95

45 Although EU states cannot strong-arm SNSs in 
the same way that other governments have done, 
they have found other ways to influence content 
policies. Described by Benkler as ‘regulation by 
raised eyebrow’, and by Birnhack and Elkin-Koren 
as ‘the invisible handshake’, approaches where 
governments aim to shape private policy indirectly, 
can achieve a largely similar result.

96
 This soft 

power approach involves a combination of publicly-
voiced appeals to corporate responsibility by senior 
officials, and close, intransparent ties between 
intermediaries and law enforcement agencies.

97
 

Ostensibly voluntary measures by intermediaries 
may then be applied to further government interests, 
without revealing state involvement or triggering 
constitutional safeguards.

98
 

46 Examples of political pressure on SNS companies 
have been frequent, in particular in the context of 
anti-terrorist activities. In the wake of the Rigby 
murders, the UK Security Committee called on 
Facebook to proactively monitor its community 
for terroristic content in cooperation with law 
enforcement.

99
 Following the Charlie Hebdo attacks, 

and in response to an increased online presence of 
extremist organisations such as the Islamic State, 
heads of government throughout Europe have made 
public statements calling on SNSs to contribute 
to anti-terrorism efforts. At the World Economic 
Forum in 2015, President Francois Hollande called 
on corporations to “fight terror,” stating: “The big 
operators, and we know who they are, can no longer 
close their eyes if they are considered accomplices 
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of what they host. We must act at the European and 
international level to define a legal framework so 
that Internet platforms which manage social media 
be considered responsible, and that sanctions can 
be taken.”

100
 Broad governmental support for an 

increased responsibility of online intermediaries 
in the fight against terrorism was reaffirmed in a 
Joint Statement of EU ministers, which stated that: 
‘the partnership of the major Internet providers is 
essential to create the conditions of a swift reporting 
of material that aims to incite hatred and terror and 
the condition of its removing, where appropriate/
possible.’

101
 These are but a few examples of 

government officials publicly calling for SNSs to 
take a specific course in their content moderation 
policies. 

47 These calls have not fallen upon deaf ears. In 2015, 
Facebook officially expanded its content removal 
policy to a broader range of terrorist activities: in 
a statement to the BBC, Monika Bicket, Facebook’s 
global head of content policy, explained that ‘we 
now make clear that not only do we not allow terrorist 
organisations or their members within the Facebook 
community, but we also don’t permit praise or support 
for terror groups or their acts or their leaders, which 
wasn’t something that was detailed before.’

102
 For 

its part, Twitter also undertook efforts to purge 
their network of ISIS beheading videos

103
: In 2015 

they tripled the size of their content moderation 
team

104
, expanded their definition of prohibited 

‘violent or threatening’ behaviour
105

, and began 
experimentation with automated algorithms for 
the filtering of abusive or inappropriate content.

106
 

While France’s ban on the glorification of terrorism 
is soon to be contested before courts by civil rights 
groups, and a Dutch proposal to the same effect 
failed to secure parliamentary support

107
, Facebook 

or Twitter can make such changes without any true 
accountability. For governments, the advantage of 
‘raised eyebrow’ methods is clear: Why go to all the 
effort of passing a law – with all the constitutional, 
political and procedural hurdles this involves – when 
intermediaries can be persuaded to adopt such rules 
unilaterally and with no clear form of oversight?

48 The power of public statements made by government 
actors is also evident in the controversy surrounding 
Wikileaks’ diplomatic cables revelations. Yochai 
Benkler has convincingly documented how the US 
government made a concerted effort to ostracize 
Julien Assange as an enemy of the state, with vice-
president Biden describing him as a ‘high tech 
terrorist’ and a senator publicly calling on other 
governments and corporations to distance themselves 
from their ‘illegal, outrageous and reckless acts’.

108
 

Not long after, a large number of intermediaries 
such as hosting providers and payment platforms 
withdrew their services to Wikileaks.

109
 Rather than 

issuing binding orders, which would be subject to 
free speech and due process safeguards, states can 

play on the responsibility of intermediaries such 
as SNSs to do the dirty work, which many will be 
willing and legally permitted to do ‘at the mere whiff 
of controversy’.

110

49 Concurrent to these publicly voiced emphases 
on the responsibility of intermediaries and the 
editorialisation of online content policies, we also 
see initiatives for closer cooperation between law 
enforcement and SNS content moderators. Echoing 
the EU Ministers’ focus on intermediary responsibility 
and the need for swift reporting mechanisms, 
the EU’s counter-terrorism coordinator, Gilles de 
Kerchove, proposed to have experts from member 
states flagging terror-related content, stating “We 
have to help them, and refer to them, and signal 
content (…) Each member state should have a unit 
with people trained to do that.”

111
 He cited the UK’s 

Counter-Terrorism Internet Referral Unit (CTIRU) as 
a best practice for other Member States to emulate:  
‘Member States should consider establishing similar 
units to the UK CTIRU and replicate relationships 
with the main social media companies to refer 
terrorist and extremist content which breaches the 
platforms’ own terms and conditions (and not necessarily 
national legislation).’

112
 Quite unambiguously, this 

statement shows how Terms of Use and community 
policies are coming to supplant legislation as a means 
to regulate online speech, and that governments 
are eager to make use of this method. Furthermore, 
the terminology of ‘helping’ and ‘referring’, 
rather than ordering or demanding, implies the 
intention to hold intermediaries responsible for 
such decisions, rather than law enforcement itself.  
This ‘voluntaristic’ approach championed by 
Kerchove and the CTIRU has proven to be highly 
effective in achieving content takedown. According 
to the same statement, SNSs have voluntarily 
removed 72,000 pieces of terrorist content following 
referrals from the CTIRU because they have agreed 
that the content represents a breach of their rules.

113
 

However, as the above has shown, it is precisely this 
non-statutory and voluntary quality, exacerbated 
by the politically-charged and non-specific aim of 
‘counter-terrorism’

114
, which renders these systems 

susceptible to abuse.
115

 Especially in the current 
political climate, intermediaries may find their 
demands difficult to refuse. 

50 An important source of information regarding 
governmental pressure on SNSs has been the release 
of so-called ‘transparency reports’. Since 2012, 
Twitter has published data on the governmental 
information and removal requests they receive 
worldwide, and the manner in which they have been 
processed.

116
 Facebook, LinkedIn and a range of other 

significant online intermediaries have since followed 
suit.

117
 Twitter’s reports distinguish between court-

ordered injunctions and other government requests, 
showing that, for example, Germany issued one 
court order and forty-two removal requests, 
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and that Twitter blocked content in 37% of these 
instances.

118
 Twitter’s reports confirm the trends 

of increased interference described above, with 
total annual requests worldwide increasing from 48 
in 2012 to 1099 in 2014. While Russia and Turkey 
are chiefly responsible for this explosive increase, 
they are quickly followed by the EU member states. 
For 2014, Twitter reported 11 court orders and 249 
government requests from EU member states.

119
 

Facebook does not make a categorical distinction 
between these interactions, and reports a total of 72 
EU Member State removal requests for the second 
half of 2014.

120
 

51 By drawing attention to government interference, 
these reports could encourage states to exercise 
restraint in policing online communities. However, 
they lack a clear definition of what constitutes an 
extra-judicial removal request, and seem to omit 
the work of referral units such as the CTIRU. While 
Facebook and Twitter report a total of 15 and 44 
removal requests from the UK since 2012

121
,  the CTIRU 

claims to have achieved 29,000 content removals 
by ‘social media and other parts of the internet 
industry’, which explicitly include Twitter and 
Facebook.

122
 Are we to conclude that these referrals 

do not fall under the definition of government 
requests for the purpose of these reports?  If so, 
an essential element of government influence on 
online speech is being omitted, illustrating a limited 
interpretation of what constitutes state interference 
in the attitudes of social media companies.

123
 

52 Individual examples of undue government 
influence on SNS policies are inherently difficult 
to illustrate with concrete examples, since they are 
aimed at denying state involvement and deferring 
responsibility to private parties. However, there are 
certain incidents which can serve to illustrate the 
vulnerability of the current system. For instance, 
in the run-up to the UK royal wedding in 2011, 
controversy arose surrounding Facebook’s decision 
to remove a number of pages dedicated to organising 
protest rallies.

124
 These removals coincided with the 

arrest of involved activists, and some alleged that 
Facebook had suppressed legitimate political dissent 
in cooperation with law enforcement authorities.

125
 

Facebook denied these allegations, and claimed that 
the removal decision was due to the protestor’s use 
of pseudonyms - a breach of the Facebook Terms of 
Use. The removal was simply part of a ‘routine check’ 
for such compliance, unrelated to coinciding law 
enforcement measures or the controversial, political 
nature of the content involved.

126
 Admittedly, direct 

government ties have not been proven in the above 
case, but it highlights the potential for abuse present 
in the current system.  So long as end users cannot 
establish that Facebook’s removal is the direct 
consequence of state interference, rather than a 
voluntary decision based on community policy, 
governments could stifle political speech without 

direct accountability. And if governmental influence 
on SNSs policy is informal, non-transparent and non-
binding, establishing this link could be very difficult 
indeed. 

53 Through the self-regulatory body known as the 
Global Network Initiative (GNI), some SNSs and other 
online intermediaries have taken it upon themselves 
to limit governmental influence and protect their 
end users’ privacy and freedom of expression. 
Founded in 2008, this organisation, which counts 
Facebook and LinkedIn among its members, 
established principles and guidelines for the fair and 
transparent processing of removal requests.

127
 Their 

principles include the following:

• Require that governments follow established 
domestic legal processes when they are seeking 
to restrict freedom of expression.

• Interpret government restrictions and demands 
so as to minimise the negative effect on freedom 
of expression.

• Interpret the governmental authority’s 
jurisdiction so as to minimise the negative effect 
on freedom of expression.

• Seek clarification or modification from 
authorised officials when government 
restrictions appear overbroad, not required 
by domestic law or appear inconsistent with 
international human rights laws and standards 
on freedom of expression.

128

54 The GNI demands that intermediaries minimise the 
harmful effect of government requests, and resist 
non-formalised and voluntary measures (i.e. those 
not required by law).

55 The visibility and transparency of these requests 
towards the end user are further preconditions for 
effective protection of their rights. After all, end 
users must be made aware of the fact that content 
removal has been caused by government intervention 
before they can consider appealing these actions. 
To quote Baudelaire, “the finest trick of the devil 
is to persuade you that he does not exist”.129  The 
GNI prescribes that end users must be given ‘clear, 
prominent and timely notice to users when access 
to specific content has been removed or blocked by 
the participating company or when communications 
have been limited by the participating company due 
to government restrictions.’

130
 Furthermore, ‘Notice 

should include the reason for the action and state on 
whose authority the action was taken.’

131
 

56 While the GNI principles, if fully observed, would 
go a long way in protecting SNS end users, the 
organisation’s main shortcoming is its lack of 
enforcement competences. The GNI does carry 
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out compliance reviews of its members, yet it does 
not have the competence to sanction breaches or 
otherwise enforce their guidelines. So far, only one 
such assessment has been carried out, in which all 
three companies reviewed – Yahoo!, Microsoft and 
Google – were found to be in compliance. It is unclear, 
however, what the consequence of a negative 
outcome would have been. In the absence of binding 
self-regulatory safeguards, the GNI principles might 
therefore best be seen as a set of best practices.

132
  In 

any case, while Facebook and Twitter have embraced 
the GNI’s stance on end users’ speech rights, section 
II has shown that this is not reflected in their end 
user contracts.  

57 Another non-binding document which outlines 
guiding principles for the treatment of takedown 
requests is the recently published Manila Principles, 
drafted by a worldwide coalition of digital rights NGOs 
as a set of guidelines for the protection of freedom 
of expression in communications facilitated by 
internet intermediaries.

133
 Its recommendations are 

similar to those of the GNI. However, where the GNI 
recommends that ‘governments follow established 
domestic process when they are seeking to restrict 
freedom of expression’, the Manila Principles go even 
further by prohibiting any extra-judicial measures: 
“Governments must not use extra-judicial measures 
to restrict content. This includes collateral pressures 
to force changes in Terms of service, to promote or 
enforce so-called “voluntary” practices and to secure 
agreements in restraint of trade or in restraint of 
public dissemination of content.”

134
  Even more so 

than the GNI, these principles take a hard stance on 
the ‘regulation by raised eyebrow’. And even more so 
than the GNI, they are of a strictly normative nature 
and create no guarantees for end users in practice.  

58 The principles embraced by SNSs and civil society in 
these documents, with their emphasis on codified, 
transparent government request procedures, is quite 
different from the government methods described 
above. Governments have proven themselves 
willing, and often able, to appeal to SNSs’ corporate 
responsibility and their voluntary removal capacities 
in order to further such goals. Rather than operating 
through referral or assistance which would rely on 
SNSs’ voluntary removal competences, interaction 
with law enforcement agencies should be formalised 
so that requests result in binding, specific and 
transparent removal orders. This approach places 
the responsibility with law enforcement authorities 
to follow national legal processes, and with SNSs to 
resist non-binding demands. 

59 An emphasis on rule of law principles and 
transparency requirements could go some way 
in curbing the circumvention of vertical free 
speech safeguards. However, it seems impossible 
to rule out this risk completely. What motivates 
intermediary removal decisions is fundamentally 

difficult to ascertain, and government demands may 
inevitably play a role in these deliberations. Can we 
really prohibit figures such as prime ministers from 
publicly mentioning their dislike of violent content 
online? This seems neither feasible nor desirable (it 
would sooner be a restriction of the politicians’ free 
speech). Comments such as these play out in a broader 
context of public discourse, where the perceived 
preferences of the social network community, or the 
public as a whole, can be as much a motivating factor 
as the demands of state authorities. Although states 
undoubtedly have powerful voices in affecting these 
deliberations, they must be seen in a broader context 
of a multiple actors who can influence SNSs through 
the mercurial process known as a ‘public debate’. 
Instead of focusing solely on the role of government 
in SNS content moderation, the online speech would 
also benefit from increased accountability for the 
SNSs themselves.

F. Voluntary Removal and 
Private Censorship 

60 The previous section has focused on states and their 
governments as the principal drivers of censorship, 
and on SNS operators as their occasional partner in 
these endeavours. However, it would be a mistake to 
assume that the SNS services are otherwise neutral 
parties that will moderate content only to the extent 
that governments can persuade them to. Their own 
commercial goals and incentives may also lead 
them to stray from strict non-intervention.  Indeed, 
many common forms of content moderation do not 
correspond to a legal duty, such as the prohibition 
of pornography or bullying. And yet, these rules are 
largely accepted - even expected - by social network 
users. Voluntary content removal is often legally 
and commercially viable for intermediaries, and is 
linked to the community’s needs and demands as 
well as the leverage of other private parties.  This 
section will consider how the commercial incentives 
of SNS operators relate to the free speech rights of 
their users. 

61 In some cases, such as online extremism, 
governments’ political aims and intermediaries’ 
commercial incentives can be seen to overlap.  To 
start with an example: what motivated Twitter’s 
large-scale effort to fight IS-related content on its 
network? From the previous section, it appears that 
government demands may have influenced Twitter’s 
behaviour. However, it can also simply be seen as a 
response to user demand. This seems to have been 
the Guardian’s interpretation, when it reported 
that ‘people do not want to see this imagery, and media 
platforms are responding.’

135
 The low popularity of ISIS’ 

political programme and the shocking nature of their 
propaganda content contributed to an environment 
where the Twitter community readily accepted, and 
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in many cases actively called for, their exclusion 
from the network.

136
  In this light, voluntary content 

removal might be explained primarily as a part of 
their service, or as a means of PR, rather than as 
government-backed suppression. 

62 End users’ demands and expectations should not 
necessarily forestall free speech concerns. After 
all, the fundamental right of free speech serves 
to protect not only majoritarian consensus, but 
also minority positions.

137
 These might not be as 

favourably treated where intermediaries simply 
respond to the whims of ‘the public’. The freedom 
of SNSs to determine their own content policies has 
allowed them to respond decisively to a deluge of 
shocking and anti-democratic terrorist content, 
but it has also permitted, for example, Facebook’s 
hard-line sexual conservatism, which has resulted 
in questionable removal decisions regarding 
displays of gay and lesbian affection

138
 and images 

of breastfeeding and artistic nudity.
139

 For example, 
Facebook’s refusal to host an image of Courbet’s 
nude ‘L’Origine Du Monde’ has sparked controversy 
in France.

140
 Regardless of whether one approves 

of Facebook’s sexually conservative approach, or 
Twitter’s tough stance on terrorist content, these 
policies reflect the preferences of a dominant 
community culture which can marginalise diverging 
practices and attitudes. The SNS operator’s power to 
remove content at the behest of the community’s 
(perceived) wishes, subject to the shifting political 
and moral attitudes, introduces an unforeseeable 
threat to dissent and pluralism. 

63 Another aspect to consider is the susceptibility of 
SNSs to private-sector demands. Through takedown 
notices, third parties can exert pressure on SNS 
removal policies. Numerous factors contribute to 
the likelihood of SNSs underrating their end users’ 
free speech interests and unnecessarily complying 
with third party demands: the high volume of 
requests, particularly in the context of copyright 
enforcement

141
, and the correspondingly high 

transaction costs involved in adequately evaluating 
their claims;

142
 legal uncertainty as to the conditions 

for ‘actual knowledge’ and intermediary liability; 
and end users’ lack of contractual protection 
against content removal.

143
 In many cases, risk-

avoidance may then weigh heavier than the free 
speech interests of their (non-paying) customers. 
This imbalance of incentives speaks against an 
overreliance on the SNS operator as an arbiter 
between users and other private interests.

144
 

64 These pressures from within and without the SNS 
may diverge from democratic considerations on 
the limits of acceptable speech. Even with sufficient 
constitutional safeguards against state co-optation, 
SNSs cannot necessarily be relied upon to observe 
free speech principles autonomously. A more 
complete protection from both public and private 

interference must therefore focus on increasing the 
direct accountability of SNSs towards individual end 
users.  Users should have some means to contest 
the unwarranted removal of their content - that 
is to say, removal which does not strike a balance 
between the removal ground and the end user’s 
free speech rights. As described in section II, this 
balance requires a different calculus than that which 
is applied to state interference, with greater leniency 
as to the aims of intervention; for instance, while 
a national ban on pornography might be deemed 
excessive, an SNS could have legitimate reasons for 
maintaining such a policy. An important factor in 
determining the intermediary’s discretion should 
be their degree of dominance, as reflected in the 
ECHR’s case law.

145
 As SNSs become more popular 

and influential as quasi-public forums, their removal 
policies should be held to stricter requirements.

65 Here, the GNI could provide some guidance as 
to best practices for SNSs. Although their rules 
are formulated so as to apply exclusively to the 
treatment of state orders, certain principles could 
also be extended to voluntary content moderation: 
content policies should be formulated clearly and 
interpreted restrictively, and content deletion 
should be limited to the infringing elements (such 
that an entire discussion thread, profile or page is 
not removed due to one prohibited comment or 
image).

146
  For instance, the use of a false name may 

be prohibited, but it need not provide a ground for 
the complete deletion of an entire political protest 
page for all its followers.

147
 Similarly, region-specific 

blocking should be preferred to total deletion (as 
the lesser of two evils).

148
 Where possible, users 

are to be notified of their policy breaches before 
removal and be given the opportunity to respond 
and rectify policy breaches, as well as the ability to 
appeal decisions internally. These medium-specific 
factors could be taken into account when assessing 
the removal decisions in light of the freedom of 
expression. 

66 These principles require a higher level of protection 
for end users than their contracts currently provide. 
If self-regulatory efforts such as the GNI cannot 
achieve this result, there is a need for the law to 
ensure such safeguards. Under the Charter, this 
could be achieved through the extension of the 
‘fair balance’ duty on SNSs to include voluntary 
removal decisions. Under the ECHR, it would involve 
an appeal to positive state obligations to ensure an 
appropriate level of protection for end users. These 
fundamental rights-based approaches would have to 
be dealt with through end user litigation, and might 
require a significant re-examination of current 
doctrines. They are further problematised by the 
slow pace of jurisprudence in a rapidly changing 
media landscape, and, in the case of the ECHR, by a 
lack of horizontal effect. A more effective response 
would therefore involve active state regulation, 
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which might involve the prohibition of ToU clauses 
with overly broad content removal competences, 
or reversals of the burden of proof (an approach 
similar to EU consumer protection149). As Wauters 
et al. have argued, EU regulators could also improve 
contractual safeguards for SNS safeguards through 
the facilitation and encouragement of collective 
redress mechanisms.

150
 It falls outside the scope 

of this article to determine whether these actions 
should occur at the national or EU level; whether 
some form of co-regulation is possible; and to which 
online services it should apply. However, the slow 
pace of fundamental rights case law and a lack of 
commercial incentives towards genuinely effective 
self-regulation may necessitate an operationalisation 
of such norms through public rulemaking.

G. Conclusion

67 This article has revealed some chinks in the 
constitutional armour, and assessed the risks that 
they create. The current EU framework places a large 
degree of trust and responsibility in the hands of a few 
SNS companies, who are uniquely positioned to place 
boundaries on the tone and topic of public debate. 
This article has reviewed contractual provisions of 
two major SNSs, Facebook and Twitter, and found 
that they provide the operator with a broad, if 
not unlimited competence to remove content and 
terminate accounts. Many end users will therefore 
be unable to rely on their contractual relationship 
to contest disproportionate interferences with their 
online expression. Furthermore, network effects 
and information asymmetry hinder meaningful 
competition between services as to the level of 
speech protection granted. 

68 The ECHR provides safeguards against the abuse and 
misuse of blocking injunctions and other coercive 
state measures directed at SNSs. Though the 
Convention’s obligations are directed towards states, 
the theory of positive obligations also allows for the 
weighing of conflicting fundamental rights in private 
relationships. However, a review of such decisions 
reveals the Court’s hesitance to acknowledge such 
obligations in the context of free speech, particularly 
in the context of access to privately-owned media. 
The unique affordances of SNSs and the dominant 
position of a few services, could lend credence to the 
invocation of positive obligations, but precedents 
such as Appleby and Animal Rights Defenders indicate 
the Court’s reluctance to impose access duties on 
private parties.

69 The limitations on state injunctions are made more 
specific under EU law proper. The e-Commerce 
Directive sets out rules as to the foreseeability and 
proportionality of such interventions, and through 
the CJEU’s case law the ‘fair balance’ requirements of 

the Charter have been concretely applied to IP-based 
blocking injunctions so as to protect the end users’ 
free speech rights. However, the case law falls short 
of treating the free speech implications of voluntary 
removal by the intermediary. These ‘voluntary’ 
measures include removal achieved through notice 
and takedown procedures, which, due to their non-
formalised nature, cannot be treated as a separate 
category a priori. For end users, the identification 
of direct state action currently remains essential 
for an appeal for their free speech rights against 
online services. It is submitted that the CJEU’s 
jurisprudence should further explore the horizontal 
dimension of free speech rights online, and depart 
from a strict distinction between public and private 
responsibilities for the observance of these claims. 

70 A more nuanced approach is required to protect users 
against unaccountable SNS content moderation. 
One concern is the susceptibility of such voluntary 
competences to state influence. This article has 
given practical examples of how EU governments 
have used a combination of political pressure 
and informal cooperation to effectuate change 
in SNS content policy, particularly in the context 
of anti-terrorist efforts. A shift from legislative 
regulation and formal injunctions to public-private 
collaborations allows state authorities to circumvent 
the traditional constitutional safeguards in place for 
their interferences with public discourse. While an 
adherence to rule of law principles and transparency 
requirements could go some way in curbing these 
developments, it is argued that these informal and 
indirect interactions based on ‘raised eyebrows’ 
and ‘invisible handshakes’ are inherently difficult 
to regulate, and that reform must therefore focus 
on increasing the platform’s accountability towards 
the end user. 

71 States are but one of many actors seeking to influence 
SNSs’ content policies. To the extent that content 
removal is inspired by the demands and expectations 
of the end users, SNSs may be encouraged to 
sideline ideals of pluralism and dissent in favour 
of a majoritarian approach. To the extent that it is 
inspired by third party claims, transaction costs and 
the risk of liability may also discourage an adequate 
evaluation of free speech considerations.  Therefore, 
even absent state interference, the commercial 
incentives of SNSs cannot be guaranteed to coincide 
with democratic ideals. While SNSs must retain some 
freedom to determine their own content policies, the 
platform’s degree of dominance should contribute 
to stricter requirements of proportionality and 
subsidiarity for blocking and banning interventions.

72 In the context of social media content moderation, 
the public is private and the private is public; 
governments have been able to operationalise 
private moderation powers to further regulatory 
goals, and SNS companies are increasingly taking 
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on a quasi-judicial role in determining the limits of 
public discourse, with their Terms of Use and content 
policies coming to supplant legislative prohibitions. 
As these lines begin to blur, so should the distinction 
between public and private censorship, between 
horizontal and vertical free speech safeguards. 
SNS operators are well-positioned to act as agents 
of censorship in the online environment, at once 
highly influential and scarcely accountable. In order 
to address the structural threat to free speech posed 
by the powers of these middle men, end users’ rights 
should be made to incorporate and reflect their 
fundamental rights. 
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A. Introduction 

1 Preserving and digitising cultural heritage poses 
challenges on a conceptual, technical and legal level. 
This is particularly true for complex works such 
as video games. Their preservation is important, 
because games usually have a life span of about five 
years before a new system renders them practically 
obsolete.1 They are however protected by copyright, 
and the term of protection exceeds this by decades.

2 The first mainstream game consoles date back to the 
1980s2 and many of the companies that developed 
games a couple of decades ago are out of business 
today.3 Information about the rightsholders, 
contracts, etc. was often lost, possibly also because 
the industry was so young. This led to a situation 
where many4 old video games today are so called 
abandonware5 and/or orphan works.6 For a good 
proportion of these games, it is difficult, if not 
impossible, to trace back the licensing agreements 
with the various authors and other rightsholders 
and determine which rights ended up with whom.7  

3 From a technical point of view, currently the most 
sensible way of preserving video games is through 
emulation (mimicking the original system’s 
environment).8 Partly because the copyright 
situation around this is complicated (see below) 
and rightsholders often cannot be located, cultural 

heritage institutions have usually chosen the “typical 
museum approach of ‘technological preservation’”,9 
i.e. collecting and storing the original boxes, CDs, 
floppy disks etc. However, this is not a viable long-
term solution, as the games, which are increasingly 
considered part of our cultural heritage10, often 
deteriorate on the shelves of these institutions.11 
While cultural heritage institutions go about 
challenges like this with some form of preservation 
concept, it is currently not these institutions, but 
mostly gaming enthusiasts who develop and use 
the great majority of emulators (usually for “retro-
computing” and out of nostalgia for the games of 
their childhood).12

4 The orphan works problem in general has been 
discussed at length in the past few years,13 and in 
2012, a European directive14 introduced a narrow 
exception for certain uses (including for preservation 
purposes) of certain types of orphan works. Video 
games, however, have rarely been included in the 
debate. In fact, none of the accompanying documents 
produced on a European level around the coming 
into force of the Orphan Works Directive appear 
to even mention games, despite the issue being 
particularly time sensitive for these kinds of works.15
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5 This article sets out to clarify the legal status of 
orphan video games from a copyright perspective.16 
It analyses whether the Orphan Works Directive also 
applies to orphan video games (i.e. if they can be 
considered a type of audiovisual work), and, if so, 
whether the directive’s regime is suitable for the 
specifics of these complex, “multimedia” works. 

B. Do video games fall under the 
Orphan Works Directive?

6 The Orphan Works Directive (in recital 1) points 
out the important role that museums and other 
cultural heritage institutions play in preserving 
and disseminating European cultural heritage. 
Therefore, as the EU Commission asserted in its 
impact assessment, the directive aims to “ensure 
lawful cross-border online access to orphan works” 
contained in these institutions “across Europe”.17 
To this end, the directive introduces an exception 
to copyright that privileges said cultural heritage 
institutions. A work is considered an orphan 
after a diligent search for the rightsholders was 
conducted, and this orphan work status has to be 
recognised across Europe (mutual recognition, Art. 
4 Orphan Works Directive). The exception enables 
cultural heritage institutions to reproduce (“for the 
purposes of digitisation, making available, indexing, 
cataloguing, preservation or restoration”(Art. 
6 Orphan Works Directive)) and make available 
to the public several types of orphan works from 
their collections, i.e. books and other writings, 
cinematographic or audiovisual works and 
phonograms (Art. 1 Orphan Works Directive).

7 As video games are not expressly listed in Article 
1 of the directive (subject-matter and scope), 
the answer to this question depends on what we 
consider video games to be in terms of copyright. 
Do games constitute audiovisual works and are thus 
covered? While some voices in academic literature 
answer this question affirmatively, stating, for 
example, that “[…] the inclusion of cinematographic 
and audiovisual works would cover all recordings 
of moving images, including slide presentations 
and video games”18, a WIPO Study from 2013 
demonstrates that the question of how to classify 
video games in their entirety has not been handled 
uniformly in all Member States.19 

8 Furthermore, Germany, for example, transposed 
the Orphan Works Directive into national law20, 
but did not use the term “audiovisuelle Werke” 
(audiovisual works, a term generally not used in 
the German Copyright Act), but only “Filmwerke” 
(cinematographic works), which is sometimes 
considered to be narrower and to possibly exclude 
video games.21 This raises several questions: Are the 
terms audiovisual works and cinematographic works 

autonomous European terms or can each member 
state decide how to define them in their territory?22 
Is there a way to classify video games in their entirety 
as audiovisual or cinematographic works? 

I. A uniform interpretation 
of “cinematographic or 
audiovisual works”? 

9 CJEU case law has long established that whether or 
not a term is to be independently interpreted on a 
European level depends on whether the directive 
refers to the national laws of the Member States.23 
If the directive expressly mentions the law of 
the Member States, the term can be interpreted 
and defined on a national level, if, however, the 
directive provides a definition itself, the term is to 
be uniformly interpreted in all Member States.24 

10 The case of “cinematographic or audiovisual 
works” is a little less clear cut. While both terms 
are mentioned in several directives,25 they are not 
defined on a European level.26 At the same time, the 
Orphan Works Directive also does not explicitly refer 
to the national laws of the Member States with regard 
to these terms. This becomes clear when looking 
at those parts of the directive that are directly 
addressed at Member States such as determining 
a fair compensation for the use of orphan works.27 
The wording here – “Member States shall be free to 
determine…” – is quite straightforward.

11 The CJEU reiterated settled case law in Padawan/
SGAE, a case that dealt with the term “fair 
compensation” within the meaning of Article 5(2)
(b) InfoSoc Directive, stating that: “[…] the need for 
a uniform application of European Union law and 
the principle of equality require that the terms of 
a provision of European Union law which makes no 
express reference to the law of the Member States 
for the purpose of determining its meaning and 
scope must normally be given an independent and 
uniform interpretation throughout the European 
Union”. 28 

12 As the reference to the different national laws is 
an exception to the harmonisation that directives 
otherwise intend, there is an assumption (“must 
normally be given”) that the term ought to be 
independently interpreted.29 CJEU case law requires 
that this assumption is backed up by the subject 
matter and purpose of the directive.30 Recitals 8, 9 
and 25 of the Orphan Works Directive state that the 
goal of the directive is to increase legal certainty 
for the use of orphan works by cultural heritage 
institutions and to allow cross-border access to 
orphan works. These reasons also led the European 
Commission to opt for the concept of mutual 
recognition of the orphan works status, which is 
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now a core part of the directive.31 One could argue 
that it does not matter whether only some Member 
States interpret, for example, audiovisual works in 
such a way that the transposed exception also covers 
video games because at least their classification as an 
orphan work in one Member State will then have to 
be recognized across Europe.32 However, the whole 
point of agreeing on certain types of works would 
be frustrated (and work against increasing legal 
certainty) if Member States could then interpret the 
term to mean vastly different types of works. 

13 One constellation where the above-mentioned 
assumption may not apply is the case where an area 
of law is only partly harmonised.33 Since the European 
copyright directives do not expressly harmonise the 
term “work” (apart from the conditions of copyright 
protection for computer programs34, photographs35 
and databases36), the different categories of works, 
one could argue, may not be uniformly interpreted 
in all Member States either. However, since its 
decision in Infopaq37 the CJEU has been autonomously 
interpreting and specifying “the general condition 
for copyright protection and the protected subject 
matter of copyright law.”38 Recent CJEU case law39 
has thus effectively harmonised at least parts of 
the term “work”40 (tying it to the concept of the 
author’s “own intellectual creation”41). Further, the 
court has argued that diverging interpretations in 
different Member States with regard to exceptions 
and limitations42 would adversely affect the internal 
market.43 

14 With regard to the directives that are relevant to 
copyright law, the CJEU has only rarely opted to let 
the Member States interpret vague legal terms.44 
It therefore appears likely that the court would 
also interpret the different categories of works 
and non-original subject matter covered by the 
Orphan Works Directive autonomously. This would 
mean that Member States are not free to define the 
terms within their national laws, but must use the 
European terms. 

II. Can games in their entirety 
be classified as audiovisual 
or cinematographic works?  

15 What do these European terms entail? Are video 
games audiovisual and/or cinematographic works 
or something completely different? As mentioned 
above, the Orphan Works Directive does not include 
any definition.  

1. Wording of the Directive

16 Art. 1 (2) (b) of the Orphan Works Directive refers 
to “cinematographic or audiovisual works and 

phonograms contained in the collections of publicly 
accessible libraries, educational establishments or 
museums as well as in the collections of archives or 
of film or audio heritage institutions.” (Emphasis 
added.) The “or” could imply that the terms are 
not equivalent. However, the wording may also be 
simply due to the fact that some Member States 
only use the term “audiovisual works” and others 
only use the term “cinematographic works” in their 
respective copyright laws.45 

17 The choice of terms among the different copyright 
directives is also somewhat inconsistent. For 
example, even though other directives define “film” 
to mean audiovisual and cinematographic works as 
well as moving images, the Orphan Works Directive 
does not refer to films to describe subject matter 
and scope, but only mentions “cinematographic 
or audiovisual works and phonograms.” However, 
recital 20 of the directive states: “[...] Film or audio 
heritage institutions should, for the purposes of this 
Directive, cover organisations designated by Member 
States to collect, catalogue, preserve and restore films	
and other audiovisual works or phonograms forming part 
of their cultural heritage.” (Emphasis added.) This 
would imply that the European legislator might have 
assumed the term audiovisual works to be wider than 
the term film. It may also mean that the legislator did 
not mean to exclude non-original audiovisual subject 
matter (such as moving images)46. Thus, reading the 
directive, it appears as though the term “audiovisual 
works” is to be understood in a broad way.

2. The Court of Justice of the 
EU’s Nintendo decision 

18 In its Nintendo47 decision, the CJEU was asked to 
interpret Art. 6 InfoSoc Directive (on the legal 
protection of technical protection measures), and 
in this context clarified which directive is applicable 
to video games, the InfoSoc Directive with its general 
copyright rules or the Software Directive with 
specific rules for software. The CJEU held:

19 “As is apparent from the order for reference, 
videogames, such as those at issue in the main 
proceedings, constitute complex matter comprising 
not only a computer program but also graphic and 
sound elements, which, although encrypted in computer 
language, have a unique creative value which cannot be 
reduced to that encryption. In so far as the parts of 
a videogame, in this case, the graphic and sound 
elements, are part of its originality, they are 
protected, together with the entire work, by copyright 
in the context of the system established by Directive 
2001/29.”48 (Emphasis added.)

20 Even though the Software Directive is lex specialis 
to the Infosoc Directive and all games are partly 
code, the CJEU held that some parts of the game 
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(“graphic and sound elements”) are protected under 
the InfoSoc directive. In copyright terms, a game is 
therefore more than a computer program. Further, 
it appears the CJEU implies that a video game does 
consist of different types of works, but that it also 
has some kind of protection as a whole (“together with 
the entire work”), which is more than the protection 
of the parts. One question this case raises is whether 
the distributive approach that some Member States 
have adopted for video games can be upheld. One 
may interpret the cited decision as mandating a 
“unitary legal treatment” of video games under 
the InfoSoc Directive.49 The CJEU’s BSA decision 
however may support the distributive approach.50 
In any case, the Nintendo decision explicitly mentions 
a protection for the “entire work” under the InfoSoc 
Directive. Thus, even if different directives apply to 
different parts of a video game, the Nintendo case 
appears to suggest that games in their entirety can 
still – possibly additionally – be classified as a specific 
type of complex work. This may be a known type of 
complex work, i.e. an audiovisual or cinematographic 
work.51 But because the CJEU’s understanding of the 
term “work” is open and not tied to a closed list of 
copyright-protectable works52, it is also possible that 
computer games in their entirety are a new type of 
work that is protected under the InfoSoc directive, 
for example a multimedia work.53 With regard to the 
question of whether video games can be classified 
specifically as audiovisual works, the decision thus 
does not provide very much guidance.

21 Some scholars who attempted to fit games into one 
category of works came to the conclusion that games 
are such multimedia works, because those works 
are understood to “combine on a single medium 
more than one different kind of expressions in an 
integrated digital format, and which allow their 
users, with the aid of a software tool, to manipulate 
the contents of the work with a substantial degree 
of interactivity.”54 However, the term “multimedia 
work” does not exist in any of the European copyright 
directives.55 Can such multimedia works also be 
classified as audiovisual or cinematographic works 
for the purpose of the Orphan Works Directive56?

22 What video games and movies certainly have 
in common is that they are complex works that 
combine different types of works in one medium. 
For both, the audiovisual elements are the focus, at 
least from the perspective of the user. So what could 
stand in the way of a classification of video games as 
audiovisual works? 

3. Audiovisual works within 
an audiovisual work? 

23 As mentioned above, courts have sometimes 
considered games to have graphic and sound 

elements that are themselves protected as 
audiovisual or cinematographic works.57 One may 
think that since a part of the game is already a 
cinematographic work, the work as a whole cannot 
be, because different types of works are added 
to the audiovisual elements. While it may sound 
odd that an audiovisual work can be comprised of 
more audiovisual works, this is possible for other 
categories of works as well. A part of a book could be 
protected as a literary work, and still, the book as a 
whole would be protected as a literary work as well. 
Its complexity and bundling of different types of 
works is even characteristic of an audiovisual work.58 

4. Code

24 Every video game also entails source code and object 
code (primary game engine(s), ancillary code, plug-
ins and comments).59 Therefore, courts have often 
split up games into audiovisual works and computer 
programs.60 However, animated movies, for example, 
depend on code61 and would nevertheless be classified 
as cinematographic or audiovisual works.62 There 
are of course differences between animated movies 
and video games, namely that the interactivity of 
the games requires a constant control by computer 
programs whereas animated movies are sometimes 
generated with the help of a 3D graphics program, 
but do not require a computer program integrated 
in the work to play the animated scenes.63 Some 
movies, however, have animated parts, which are 
directly generated through programming in a given 
programming language, and thus partly constitute 
computer programs.64 While it is important to 
evaluate whether a part of a given product is a 
computer program in the sense of the Software 
Directive or the respective national laws, it does 
appear odd and somewhat contrary to the Orphan 
Works Directive’s objectives to imagine that based 
on this distinction some works (that are “purely” 
audiovisual) may be covered, while those that partly 
consist of computer programs are not. 

25 If one were to split up animated films or games 
into these two main elements (audiovisual parts 
and computer programs), it is unlikely that they 
would fall under the directive in their entirety. 
Their audiovisual elements would be covered, but 
in order to preserve the work, the binary code also 
needs to be copied. It seems questionable whether 
such a computer program could be considered a 
type of “other writing” in the sense of Art. 1 (2) (a) 
Orphan Works Directive. While the term is broad and 
Member States often protect code as a type of literary 
work65, the directive is likely intended to apply only 
to printed works (including electronic printing) such 
as the listed examples “books, journals, newspapers, 
magazines”.66
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5. Interactivity

26 One major difference between games and regular 
movies is that games are designed to be interactive67 
while movies are generally linear and designed to 
be shown. These lines may blur, but it is true that 
some games leave so many options to the user that 
the players can come up with things the game studio 
did not even conceive of.68 It does, however, appear 
questionable whether this difference in the way 
the work is put to use is really of importance. For 
example, Art. 3 (3) of the Satellite and Cable Directive 
refers to “cinematographic works including works 
created by a process analogous to cinematography.”69 
(Emphasis added.) Cinematographic works in the 
sense of this directive thus include all works that 
are created in an analogous way – independent of 
whether they are used in a similar way. This would 
be an easier case to argue for video games as they, 
like movies, are often developed by a team, can 
have high production costs, and require equivalent 
planning and conceptualising from idea and setting, 
to characters, sound effects or music.70 Of course, 
this specification of cinematographic works cannot 
be found in the Orphan Works Directive (or in any 
other directive apart from the Cable and Satellite 
Directive) and the term could mean different things 
in different directives. However, particularly with 
regard to copyright law, this is an exception, and the 
principle of consistency would support a uniform 
interpretation, even across directives.71

6. Possible inconsistencies 
or odd consequences 

27 It is important to note that a consistent classification 
of video games in their entirety as cinematographic 
or audiovisual works would then also mean that 
games fall under the other directives that use the 
terms cinematographic or audiovisual works or film, 
i.e. the Rental Directive (Art. 2 (1) (c) defines ‘film’ as 
“a cinematographic or audiovisual work or moving 
images, whether or not accompanied by sound”), 
the Term Directive and the Satellite and Cable 
Directive. In some instances, this does not appear 
to fit well, and it seems likely that the legislator at 
least did not have games in mind when drafting or 
revising these directives.72 Further, a classification 
of games as audiovisual or cinematographic works 
may have effects on a national level for Member 
States with special copyright provisions for films 
in their copyright laws, for example with regard to 
authorship,73 transfer of rights74 or moral rights75. 
While courts in some Member States have not 
considered games a type of audiovisual work and 
have thus avoided the application of specific regimes 
for films76, courts in other countries have long 
applied these provisions to games as well.77 

28 Overall, there are some compelling arguments 
supporting the notion that video games in their 
entirety are in fact audiovisual or cinematographic 
works for the purpose of the Orphan Works Directive. 
A clarification with regard to the directive’s scope 
may nevertheless be helpful and could be included 
in the review process, which will require the 
Commission to submit a report by 29 October 2015 
concerning the possible expansion of the directive’s 
scope (see Art. 10 (1) Orphan Works Directive). 

C. Emulation of video games – do the 
orphan works provisions fit at all? 

29 Assuming that video games can be considered 
audiovisual or cinematographic works in the sense 
of the Orphan Works Directive, what consequences 
would this have for orphan games? 

30 An initial reading may lead to the conclusion that 
games could then be reproduced and made available 
to the public (by the relevant cultural heritage 
institutions, for the specific purposes listed in the 
Directive). However, the archiving and preservation 
of games is different from archiving and preserving 
the rest of the subject matter of the directive and 
it appears questionable whether the orphan works 
exception in its current form would legalise any 
meaningful preservation processes with regard to 
video games. 

I. Technical aspects of emulation

31 To analyse whether the Orphan Works Directive – 
provided that it is applicable to video games – is 
helpful, it is important to get a basic understanding 
of what is technically necessary in order to preserve 
such games. 

32 There are different preservation techniques; 
apart from the above-mentioned technological 
preservation the two prevalent approaches are 
migration and emulation. Because migration entails 
the moving and conversion of digital objects into 
formats that are readable today, this process can be 
done for individual documents like texts or pictures, 
but it is considered ill-suited for complex works such 
as video games.78 

33 The idea behind emulation, on the other hand, is to 
mimic the original system’s environment and therefore 
enable “the computer running the emulator to 
use most software designed for the emulated 
hardware.”79 Emulation thus does not start with 
changes in the object itself, but attempts to recreate 
its original environment. Through this process it 
is possible, for example, to play an old game from 
a floppy disk on a computer today (that does not 
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have a floppy disk drive). With the help of emulators 
that provide conversion software, a game’s “original 
functionality, look, and feel”80 can thus be recreated. 
The process is complex though, as not only the object 
itself, but also the application it uses, the operating 
system and drivers ought to be archived.81 Emulation 
can target different “layers” (application, operating 
system, hardware), but often emulators for games 
emulate at least some hardware components.82 The 
process requires the programmer to understand 
the original program or system in order to write 
his/her own program with functions resembling 
the old program or system.83 Ideally, he/she would 
therefore need access to the original source code 
or at least to the hardware specifications. As that 
is often not available, the way to understand the 
“inner workings” of the relevant hard-/software 
is decompiling the object code through reverse 
engineering.84   

34 Furthermore, because the old devices that read 
floppy disks or cartridges are not available anymore 
for new computers, it is essential to make digital 
copies of the storage media. These are called 
“images”.85 

35 The result of the emulation process is a sort of 
“frame” in which the original data stream can be 
put into execution.86 The process raises several issues 
with regard to copyright, which in turn are relevant 
for the effectiveness of the orphan works exception.

II. Copyright aspects

1. Reverse engineering

36 Reverse engineering may be necessary in order 
to decompile the original hardware, firmware or 
the application that runs a given game. Art. 6 of 
the Software Directive addresses this issue. The 
provisions allow the reproduction of the code 
and translation of its form without authorisation 
from the rightsholder where this is indispensable 
to obtain the information necessary to achieve 
the interoperability of an independently created 
computer program with other programs. There 
are further conditions, i.e. that the actions are 
performed by a licensee or lawful user (which a 
cultural heritage institution would likely be), that 
the necessary information is not quickly and easily 
accessible, and that the acts are confined to the parts 
of the original program that are necessary in order 
to achieve interoperability. As cultural heritage 
institutions would aim to achieve interoperability 
between the “old Multimedia Works and current 
computer environments”, they can likely fulfil the 
requirements of this exception.87 

2. Technical protection measures 

a.) Legal protection of technical 
protection measures

37 Generating an “image” (see above) is essentially 
making a copy of a given video game and its original 
storage media layout. This affects the exclusive 
reproduction right (Art. 2 InfoSoc Directive) of the 
copyright owner. The Orphan Works Directive allows 
cultural heritage institutions to make reproductions 
of the items they hold in their collections. However, 
what makes video games different from the rest of 
the directive’s subject matter is that the majority of 
games are set up with technical protection measures 
that aim to prevent copying,88 whatever its purpose. 
The CJEU clarified in Nintendo that with regard to 
video games, the provisions on technical protection 
measures contained in the InfoSoc Directive have 
to be applied (see above). According to Art. 6 (1) of 
the InfoSoc Directive, Member States shall provide 
adequate legal protection against the circumvention 
of any effective technological measures. It follows 
that if technical protection measures cannot be 
circumvented legally, many orphan games also 
cannot be archived without infringing copyright. 
The relationship between exceptions and technical 
protection measures is thus crucial for determining 
the effectiveness of the orphan works provisions 
when it comes to video games. 

b.) A right to hack for orphan video games? 

38 There is no general “right to hack” for the user 
whose intended use of a work is legal under an 
exception, but prevented by technical protection 
measures.89 The directive relies on voluntary 
measures by rightsholders to enable users to benefit 
from exceptions, and in absence of such voluntary 
measures, Member States “should take appropriate 
measures to ensure that rightholders provide 
beneficiaries of such exceptions or limitations 
with appropriate means of benefiting from them” 
(Recital 51). However, Art. 6 (4) InfoSoc Directive also 
only lists certain exceptions that need to be made 
available, the exception for private copying, for 
example, may but does not have to be, included in the 
“measures” Member States take. In Germany, this led 
to a situation where digital copies for private uses 
are legal under certain (strict) conditions, however, 
if the work is protected by technical protection 
measures, rightsholders are only required to make 
available the benefit of the exception to those users 
who want to make analogue private copies.90 

39 As the rightsholders of orphan works (per definition) 
cannot be located or found, an amendment of the 
provisions in the InfoSoc Directive to include the 
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new exception in the list in Art. 6 (4) would not have 
made sense. Is there thus a way to legitimise a “right 
to hack” in this special situation? 

40 In Nintendo the CJEU stated that “[t]he legal protection 
referred to in Article 6 of that directive applies only 
in the light of protecting that rightholder against acts 
which require his authorisation.”91 However, this 
does not necessarily equal the right to circumvent 
the technical protection measures if one’s use does 
not require authorisation. Rather, the scope of the 
legal protection of technical protection measures 
seems to have to be determined more abstractly. To 
do this, the CJEU leaves it to the national courts to 
examine, inter alia, “the purpose of those devices, 
products or components” used to circumvent the 
technical protection measures, and “the evidence 
of actual use which is made of them”.92 The national 
courts thus have to compare how often a device is 
used to circumvent in order to infringe copyright, 
and how often the circumvention enables non-
infringing actions.93

41 Therefore, it appears as though currently, the 
orphan works exception’s effectiveness is greatly 
limited by technical protection measures. To be 
certain, cultural heritage institutions would possibly 
have to build a device to circumvent these measures 
where they could prove that it is almost exclusively 
used for non-infringing uses. 

c.) The role of legal deposits

42 In some Member States such as France, Denmark 
or Finland, the national laws provide that certain 
cultural heritage institutions receive copies of 
video games to preserve them. For example, under 
French law, computer games must be deposited 
at the Bibliothèque nationale de France “with 
appropriate access codes.”94 In Germany on the 
other hand, video games are excluded from the 
legal deposit requirement, which means cultural 
heritage institutions do not have such access.95 
The access codes likely only help with regard to 
technological preservation because they allow the 
game to be played on the system it was originally 
designed for, but not to be reproduced in order to, 
for example, generate an “image”. Overall, the laws 
on legal deposits, while being very important to 
game preservation, differ from country to country96, 
and sometimes even within the different states in 
one country, which puts some institutions in a 
better position with regard to game preservation 
than others. 

d.) Reproduction or adaptation?

43 Another question is whether an “image” really only 
entails a 1:1 copy or whether some alterations to the 

data are necessary. Usually, changes to the digital 
document are not required.97 There are however cases 
where the binary code needs to be slightly altered; to 
overcome technical protection measures, change the 
format of the data in order to make it readable for 
the emulator, and because emulation processes are 
also not necessarily flawless and without loss.98 The 
necessity of at least minor alterations thus cannot 
always be precluded with certainty. With regard to 
the InfoSoc Directive, the CJEU has considered some 
alterations to a poster (i.e. alterations to its physical 
medium) to constitute reproductions and has left 
open the question of whether the right of adaptation 
is also harmonised on a European level and if so, 
what it would entail.99 The Software Directive (in 
Art. 4 (b)) on the other hand, clearly distinguishes 
between the reproduction right and the right to alter 
the computer program.100 As the changes would not 
simply affect the game’s medium, but also the binary 
itself, it appears questionable whether the Orphan 
Works Directive would still cover this alteration as 
a form of reproduction.

44 This point illustrates that the directive’s focus on 
reproduction and making available to the public is 
not really fitting for video games. However, even 
with regard to works less complex than games, 
emulation is increasingly regarded as a useful 
preservation strategy.101 Therefore, this issue will 
inevitably become increasingly relevant. 

e.) The role of voluntary contractual 
systems for abandonware

45 The topic of abandonware is closely related to 
the orphan works problem. If there is no more 
commercial interest tied to a game, chances 
appear to be higher that information about the 
rightsholders gets lost. For games that have (or 
are about to) become abandonware, voluntary 
contractual systems can play an important role. 
Companies that decide to stop distributing a specific 
game may decide to license it as freeware, meaning 
that users can download it free of charge.102 In order 
to ensure ongoing support, the source code of the 
game engine will sometimes be released under a free 
software licence,103 which allows user communities 
to take care of fixing bugs etc. themselves. If the 
company chooses a free software licence, this allows 
users to study, share and modify the software104, 
so that many of the issues described above do not 
apply.105 These licences are also “viral,” meaning that 
subsequent modifications to the software cannot 
be appropriated, because they also have to be made 
available under the free software licence.106 Such 
free software licences are thus helpful for game 
emulation as well. However, these agreements 
require that the game in question is not yet an 
orphan, because only the copyright holders can 
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(re)license the work in question.107 As mentioned 
above, an unclear copyright situation is however 
rather common for old video games, especially if the 
original company went out of business.108 Voluntary 
contractual systems can thus (only) serve as a tool 
to avoid abandonware becoming orphan works in 
the first place. 

D. Conclusion and outlook

46 While there are some compelling arguments 
for considering that the (mandatory) European 
exception in the Orphan Works Directive is also 
applicable to video games, cultural heritage 
institutions need to also consider other copyright 
provisions that will greatly limit the effects of this 
directive. The legal protection of technical protection 
measures will likely pose the main obstacle to 
preservation efforts. As there is no “right to hack,” 
it is illegal to circumvent the technical protection 
measures that many video games are equipped 
with. Further, the system of the InfoSoc Directive 
that requires rightsholders to enable users to benefit 
from certain exceptions is not helpful for orphan 
works. With regard to the uses the directive allows, 
a strict distinction between a 1:1 reproduction 
and an alteration appears difficult when copying 
videogames. Overall, the European legislator thus 
has likely assumed a relatively broad understanding 
of audiovisual works in the Orphan Works Directive 
that would also cover video games, but did not take 
into consideration the specificities of these works. 

47 In order to make the exception effective with regard 
to video games, it appears important to enable 
cultural heritage institutions to legally circumvent 
technical protection measures for the uses that are 
covered by the directive. National laws with regard 
to legal deposits can be helpful in order to prevent 
future loss of video games, but do not help with 
regard to the currently large number of orphan 
video games. Similarly, voluntary contractual 
systems have been helpful for games that are about 
to become abandonware, but they require clarity 
with regard to who the rightsholders of a given 
game are. These licenses are thus also helpful for 
preventing future orphan works, but cannot solve 
the current issue in its entirety. 

48 In the context of the general copyright reform 
debate, it appears important to note that whatever 
provisions may be tweaked, the European and 
national legislators should keep in mind the 
importance of video games as part of our cultural 
heritage, and the specific difficulties that come with 
preserving such complex digital works.
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the Pinckney and Hejduk cases and argues that the 
“access approach” that the Court adopted for solving 
jurisdiction questions could be quite reasonable if it 
is applied with additional legal measures at the level 
of substantive law, such as the targeting doctrine. 
Secondly, the article explores the alternatives to the 
currently established lex loci protectionis rule that 
would enable right holders to get EU-wide remedies 
under a single applicable law. In particular, the 
analysis focuses on the special applicable law rule for 
ubiquitous copyright infringements, as suggested by 
the CLIP Group, and other international proposals.

Abstract: Enforcement of copyright online 
and fighting online “piracy” is a high priority on the 
EU agenda. Private international law questions 
have recently become some of the most challenging 
issues in this area. Internet service providers 
are still uncertain how the Brussels I Regulation 
(Recast) provisions would apply in EU-wide copyright 
infringement cases and in which country they can 
be sued for copyright violations. Meanwhile, because 
of the territorial approach that still underlies EU 
copyright law, right holders are unable to acquire 
EU-wide relief for copyright infringements online. 
This article first discusses the recent CJEU rulings in 

A. Introduction: IP, PIL 
and the Internet

1 With the emergence of the Internet, the 
enforcement of cross-border intellectual property 
(IP) infringements has become highly relevant, 
especially in the area of copyright law. With the 
prevalence of online copyright “piracy”, the efficient 
enforcement of copyright has proven to be an 
especially challenging task for both the legislators1 
and the courts.2 Private international law (PIL) 
issues raise some of the most difficult questions 
in this area. First, it is necessary to decide which 
court has jurisdiction in EU-wide (and worldwide) 
copyright infringement cases online. Secondly, once 
the court jurisdiction is established, one needs to 
determine which law the court has to apply when 
establishing EU-wide infringement and granting EU-

wide remedies. The currently applicable EU Brussels 
I Regulation (Recast) allows infringers to be sued 
either in the place of the defendant’s domicile or in 
the place of the harmful event.3 However, it does not 
specify where the “harmful event” is supposed to 
occur when copyright infringement is taking place 
online. With regard to the applicable law, the EU 
Rome II Regulation subjects copyright infringement 
to the law of the country “for which protection is 
claimed”.4 This so called “lex loci protectionis” rule 
means that national copyright law applies only 
in respect of infringement occurring inside the 
territory of a particular state. Therefore in order to 
get EU-wide remedies, the copyright laws of each 
EU Member State (currently, 28 such laws) would 
need to be applied.

2 The CJEU has recently clarified some of the PIL 
issues relevant to cases of copyright infringement 
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online. Namely, in the Pinckney5 and Hejduk6 
cases it clarified that the courts of the state where 
the infringing content can be accessed have a 
territorially-limited jurisdiction over the online 
copyright infringement case. At the same time, this 
“access approach” has been heavily criticised by a 
number of commentators.7 Furthermore, a number 
of questions in the area still remain open, such as the 
applicable law rule in online copyright infringement 
cases. 

3 This, and other questions related to IP and PIL, 
have been addressed in detail in doctrine, including 
several international academic proposals, such as 
the proposal from the European Max Planck Group 
on Conflict of Laws and Intellectual Property (CLIP 
Proposal).8 Currently, the Committee on Intellectual 
Property and Private International Law at the 
International Law Association is working on a set of 
international guidelines in this area.9

4 The question addressed in this paper is what 
jurisdiction and applicable law rules should apply 
in order to ensure both the effective enforcement 
of copyright law online and  sufficient protection 
of legitimate interests of users.10 For this purpose, 
I will first focus on evaluating jurisdiction rules for 
copyright infringements online as established by the 
CJEU and analyse possible alternatives. Secondly, I 
will analyse the suitability of the lex loci protectionis 
rule in solving copyright disputes online and discuss 
some other solutions that could facilitate the 
granting of EU-wide relief in such cases.

B. Jurisdiction in copyright 
cases online

5 The first question to be analysed here is which courts 
should have jurisdiction to hear cases of copyright 
infringement occurring online. According to the 
Brussels I Regulation (Recast), right holders can 
bring the case before the court of the State where 
the defendant has his/her domicile11, or in the State 
where the harmful event occurred or is to occur12. 
Whereas the former rule does not raise problems that 
are specific to the Internet environment, applying 
the second rule and determining the “place of the 
harmful event” in an online environment has proven 
to be a difficult task13. 

6 As mentioned, the CJEU had a chance to provide an 
interpretation of “place of the harmful event” in 
two recent cases.  In the Pinckney case,14 the French 
right holder discovered that his 12 songs had been 
reproduced without his authority on a CD in Austria 
by Mediatech and then marketed by the United 
Kingdom companies through various Internet sites 
accessible inter alia in France. He brought an action 
against Mediatech before the court in his own 

domicile, France. The CJEU found that, in online 
copyright infringement cases, the place of damage 
under article ex 5(3) of Brussels I Regulation is the 
place where the infringing content could be accessed 
(so called “access approach”). As a result, the French 
court was granted jurisdiction, however, it was 
limited to the territory of France only. 

7 This decision was met with “shock” both by the 
Advocate General and the IP community, and was 
criticised for enabling extensive forum shopping 
by right holders.15 In previous cases regarding the 
localisation of online activities, the CJEU had applied 
the so called “targeting doctrine” which would 
allow a finding of infringement of the IP right in a 
particular country only if its territory was targeted 
by the website.16 Advocate General Jääskinen had 
suggested applying the same targeting doctrine 
when determining jurisdiction in the Pinckney case,17 
which the CJEU rejected.  

8 The same access approach has been upheld in 
the recent Hejduk case.18 A German company 
EnergieAgentur, without Ms Hejduk’s consent 
and without providing a statement of authorship, 
made her photographs of architectural buildings 
available on its website www.energieregion.nrw.de 
for viewing and downloading. Ms Hejduk brought a 
copyright infringement action before an Austrian 
court. The CJEU confirmed the Pinckney approach 
and once again established that, under ex article 
5(3) Brussels I, the court of the place where the 
infringing content can be accessed has jurisdiction 
to hear the case but it can grant only territorially-
limited damages. The Court rejected the suggestion 
by Advocate General Cruz Villalón to distinguish 
the Pinckney case, reject the access approach and 
establish jurisdiction only in the country “where the 
causal event took place”.19

9 The following subsections will analyse the suitability 
of these three approaches for the establishment of 
jurisdiction in copyright cases online: the access 
approach, the targeting doctrine, and the “causal 
event” rule.

I. Access approach

10 As mentioned above, the access approach adopted 
by the CJEU in copyright cases online has been met 
with a number of criticisms. From the perspective 
of private international law and the Brussels I 
Regulation (Recast) in particular, the access approach 
seems to contradict both general and specific goals 
set under the Brussels I Regulation (Recast).20 First, 
predictability and foreseeability principles, as 
entrenched in the Brussels I Regulation (Recast),21 
seem to be undermined. The access approach 
allows a defendant to be sued in any place where 
the infringing content could be accessed online, that 
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is, in virtually every EU Member State (assuming 
that no geo-location measures are applied). Thus, 
a defendant acting in one state cannot predict the 
place of the suit in advance. The situation gets even 
worse if a defendant is actually and clearly targeting 
some countries but the website can still be accessed 
in other countries (“overspill” effects). In such a 
situation, the case can still be initiated in the courts 
of countries that are not targeted.22 Secondly, an 
underlying purpose of the Brussels I Regulation 
(Recast) and CJEU practice is to curb forum shopping. 
The access criterion enables the broadest possible 
forum shopping by the right holder who can now 
initiate a case in any country with access to the 
website.23 

11 Thirdly, as the CJEU itself has highlighted, “the 
rule of special jurisdiction laid down in Article 
5(3) of the Regulation is based on the existence of a 
particularly close connecting factor between the dispute 
and the courts of the place where the harmful event 
occurred” (emphasis added).24 However, it is very 
doubtful whether courts of the place where the 
content can merely be accessed have a “particularly 
close connection” with the dispute. The state of 
the court would be one of the many states where 
content can be accessed. The fact that the content 
can be accessed does not automatically lead to the 
fact that it was (or will be) accessed and in this way 
caused (or will cause) damage in that state. Thus, it 
is questionable whether the court of a place of mere 
access would be “the court objectively best placed 
to determine whether the elements establishing the 
liability of the person sued are present”.25 

12 Similarly, it is also doubtful whether the access 
approach helps to attain the goal of “sound 
administration of justice and the efficacious 
conduct of proceedings”.26 As the Advocate General 
in the Hejduk case noted, where the work is merely 
accessible for viewing and downloading in a country, 
it is impossible to estimate the exact damage that 
occurs in that country. Then, it is likely that the 
court would either underestimate the damage in 
the jurisdiction or overestimate it, and in this way 
cross the limits of court jurisdiction.27 Furthermore, 
if the same activity is adjudicated by several courts 
on a territorial basis, this may lead to conflicting 
outcomes or excessive damages. 

13 From the perspective of a balance of interest 
approach underlying copyright law, one may 
question what implication the access approach, as 
applied when determining the jurisdiction under 
ex article 5(3) Brussels I (art 7(2) Brussels I Recast), 
has on the parties involved in the dispute.28 The 
permission for right holders to sue for copyright 
infringement online in each country from where 
the content can be accessed gives great advantages 
to right holders.29 This strengthens the possibilities 
of copyright enforcement online and copyright 

protection in general. On the other hand, such forum 
shopping possibilities cause legal insecurity and a 
lack of foreseeability for users, in particular, online 
service providers. As mentioned, such a situation 
is even more unreasonable from the perspective 
of online service providers if they are targeting 
only a specific country (or several countries) and 
access in other countries is a mere “overspill” 
effect. For instance, an online service provider 
runs a Lithuanian website in a Lithuanian language, 
with advertising targeting a Lithuanian audience 
and members residing essentially in Lithuania. The 
website operator makes a French work available on 
the website without authorisation from the right 
holders. It would be quite unreasonable from the 
perspective of the online service provider if the 
French right holder was able to sue this Lithuanian 
website in France merely because the illegal content 
is accessible in France. 

14 Thus, the access approach may further discourage 
online service providers from offering EU-
wide services. Actually, it invites them to apply 
geolocation measures technically restricting the 
access to certain EU Member States only.30 Here 
one should ask how such practices are likely to 
affect the EU digital market and whether they are 
compatible with recent EU policies on copyright and 
creative markets online. If defendants choose to use 
geolocation or other measures and geographically 
limit access to their websites, this would lead to 
further territorial segmentation of the EU online 
market. In recent studies31 and Commission policy 
papers32 the geographical segmentation of creative 
markets online has been highlighted as one of the 
most significant problems and the Commission is 
expected to take measures to address this single 
market problem in the near future.33 The “access” 
approach adopted by the CJEU reinforces the 
territorial nature of copyright on the Internet and 
in this way contributes to the problem. 

15 Despite these criticisms, there are also arguments 
that justify the establishment of jurisdiction of 
a local court based on mere access to the website 
in that country. First, contrary to what some 
commentators argue,34 the Pinckney and Hejduk 
decisions are consistent with the previous CJEU 
rulings on jurisdiction issues online.  In the eDate 
Advertising case,35 dealing with the violation of 
personality rights online, the CJEU applied article ex 
5(3) of Brussels I and allowed the case to be brought 
in any country where the content was accessed 
(scope of jurisdiction limited to the territory of 
the state).36 In the Wintersteiger case,37 which 
concerned the infringement of national trade mark 
rights online, the Court seems to have followed the 
same access approach. However, since trade mark 
protection is limited only to those countries where 
the trade mark is registered, the Court logically 
restricted jurisdiction only to those Member States 
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where the trade mark is registered. Copyright, on the 
contrary, is automatically protected in all Member 
States without registration; therefore, the general 
access criterion was applied.38 

16 As both the Advocate General in the Pinckney case 
and some commentators have pointed out, in a 
number of previous cases the CJEU has followed 
another, targeting, approach.39 However, it has been 
applied in cases analysing the scope of exclusive 
rights at the level of substantive law,40 rather than 
when determining jurisdiction of the court. Both the 
Advocate General and the Court highlighted that 
the jurisdiction and localisation questions should 
not be mixed up.41 Although the Advocate General 
suggested also applying the targeting approach 
to the analysis of jurisdiction questions, the CJEU 
took a different approach. The Court decided that 
there is no need to apply the targeting approach 
when analysing the question of jurisdiction; rather, 
broader grounds of jurisdiction (i.e. any place of 
access) shall be allowed. This different approach 
towards the targeting doctrine at the level of 
jurisdiction and when determining the scope of 
exclusive right can be explained by the different 
objectives of PIL and substantive law provisions. The 
localisation of a protected act will determine not 
only the question of infringement but also for which 
territories a copyright licence should be obtained. 
The criteria to establish jurisdiction may be broader 
and consider various principles of PIL, such as the 
sound administration of justice.42

17 Furthermore, although the access approach allows 
forum shopping by right holders, this threat is 
minimal since other legal mechanisms, if applied 
together with the access approach, will to a large 
extent discourage right holders from forum 
shopping. First, as the CJEU highlighted, the courts of 
the place where the content can merely be accessed 
would have a limited scope of jurisdiction. That is, 
they will only be able to grant damages that occurred 
in the territory of that country. Since damages in 
a country with mere access would be minimal or 
equal to zero, suing in that country would not be 
the most optimal solution for the right holder.43 
Thus, the right holder that wishes to obtain EU-
wide relief is encouraged to approach the court 
of the state where at least some damage could be 
established. Alternatively, the right holder could 
obtain entire cross-border damages in the courts 
of the defendant’s domicile (art 4(1) of Brussels I 
Recast; ex art 2(1) Brussels I) or in the courts of the 
place where the causal activity leading to harm took 
place (art 7(2) Brussels I Recast; ex art 5(3) Brussels I). 

18 Another way to solve the forum shopping problem 
caused by the access approach would be to apply the 
targeting doctrine at the level of substantive law. As 
will be discussed later, the targeting doctrine has 
already been extensively applied when localising 

various uses online and offline. It is suggested here 
that it should apply when localising copyright 
infringement online as well.44 According to this 
doctrine, if the courts find that the country where 
the infringing content was accessible was not 
targeted by the website, they will dismiss the claim 
of copyright infringement in that country. That is, 
even if the access approach allows right holders to 
sue defendants in the countries where the website 
can merely be accessed, according to the targeting 
doctrine, the claim of infringement in such countries 
would fail at a substantive law level. As a result, right 
holders would have little incentive to sue infringers 
in such “empty jurisdictions”.45 Meanwhile, only the 
courts of the targeted Member State will be able 
to establish infringement in the state and award 
damages.46 Such an approach has been followed inter 
alia by the Austrian court in the abovementioned 
Wintersteiger case. As a consequence of the CJEU 
decision in the Wintersteiger case, the Austrian 
court accepted jurisdiction in the case of a trade 
mark infringement online. However, it rejected a 
finding of trade mark infringement under Austrian 
law since no targeting or commercial effects had 
been established in Austria.47 

19 Thus, it is true that allowing jurisdiction on the basis 
of mere access to the content provides right holders 
with extensive forum shopping opportunities. 
However, this problem is reduced since courts of 
the place of access have only territorially limited 
jurisdiction; in the absence of targeting and 
marketing effects in the country, they will not be 
able to establish damages. Further, if the targeting 
doctrine applies when allocating the place of 
copyright infringement at the level of substantive 
law, the courts of the place of mere access would 
not be able to establish copyright infringement 
in their territory at all.  The combination of these 
rules would result in a rather balanced outcome. 
Although the access approach provides right 
holders with broad jurisdiction choices, they would 
be effectively limited since in jurisdictions with 
mere access, right holders would not be able to get 
any relief. Meanwhile, users would get more legal 
security since they can foresee that only the courts 
of targeted countries would eventually be able to 
establish infringement and that the damages such 
courts grant would be limited to the forum territory 
only. In order to get EU-wide remedies, right holders 
would need to approach courts in the country of the 
defendant’s residence.

II. Targeting Doctrine

20 As an alternative to the access approach, the 
targeting doctrine has been broadly discussed. It has 
been applied in a number of the CJEU cases, either 
at the level of substantive law when localising the 
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activity in a cross-border scenario, or in relation to 
jurisdiction based on art 17 (ex art 15) of the Brussels 
I Regulation (Recast). 48 It was also proposed by the 
Advocate General in the Pinckney case.49   A similar 
market effect approach has been recommended by 
the World Intellectual Property Organization (WIPO) 
when determining infringement of trademarks 
online.50 This market effect approach was followed 
by some national courts51 and suggested by 
commentators.52 The European CLIP Group also 
suggests limiting unreasonable forum shopping by 
right holders by applying a targeting approach.53 
Unsurprisingly, lawyers expected that the targeting 
doctrine would be the approach that the CJEU 
adopted in the Pinckney case.54 

21 The underlying idea of the targeting doctrine, as 
suggested at the level of jurisdiction, is welcomed. 
It intends to limit the number of courts that could 
hear the case by excluding jurisdiction of courts 
in the countries that were not targeted and not 
substantially affected by the online activity. It means 
more predictability for online users, including online 
service providers. By targeting their conduct to some 
countries only, they can be sure that they may be 
sued in those countries only, and not in any other 
country where the website can merely be accessed. 
This means less possibility of forum shopping for the 
right holders since the number of potential forums 
decreases. Also, the courts that would be granted 
jurisdiction under these rules would have a closer 
connection to the dispute since the activity would 
have (actual or potential) effects in that country; 
they would be better able to estimate the harm done, 
which would also lead to sounder administration of 
court proceedings.

22 From a copyright law perspective, the balance 
between right holders’ and users’ (potential 
infringers’) interests in IP enforcement procedures 
is also better maintained. By applying the targeting 
doctrine, right holders’ possibilities of enforcement 
may be reduced (e.g. they may not be able to sue 
in their home country just because the content is 
accessible there). Meanwhile, this solution would 
better serve the legal certainty and foreseeability 
interests of online service providers. In addition, 
the balance of interests here can also be adjusted by 
defining which party would have to prove whether 
the country at stake is targeted. According to the 
CLIP proposal, the burden should be on a defendant 
to prove that a forum country has not been targeted, 
since the defendant possesses more information 
about the access and usage of the website.55 Such an 
allocation of the burden of proof would decrease the 
disadvantages that the targeting doctrine causes to 
right holders.

23 On the other hand, a few problems would arise if 
the targeting doctrine is applied when determining 
jurisdiction in copyright infringement cases online.  

One of the most difficult tasks is finding a proper 
definition of “targeting”. What criteria should be 
taken into account when determining whether the 
country was targeted? What criteria are sufficient to 
establish targeting? What activities by the internet 
service provider are sufficient to claim that it did 
not target particular countries? How high should 
the standard be? For instance, if a Lithuanian news 
website primarily targeting a Lithuanian audience 
is also being accessed by a number of Lithuanian 
immigrants in France, would France be “targeted” 
by this website? Does the answer change if the online 
publisher “wanted” it to be read by Lithuanian 
emigrants abroad? Would the answer differ if a 
service provider simply “did not care”? Another 
example could be the case scenario in the Hejduk 
case: would the German architects’ website under 
the domain name .de also be targeting German 
speaking architects in neighbouring Austria? How 
explicitly should the website include or exclude 
Austria as a potential audience? Even if the website 
explicitly excludes the Austrian audience (e.g. by 
using disclaimers) but the website is still widely 
accessed by the specialist audience in Austria, would 
the website still be considered as targeting Austria? 

24 Several guidelines could be useful in determining 
targeting. The 2001 WIPO Recommendation for 
the use of signs on the Internet56 sets a number 
of factors that could be mutatis mutandis taken 
into consideration when determining targeting in 
copyright cases. Also, the CJEU and national courts 
have already been applying the targeting doctrine 
at the level of substantive law, and despite the lack 
of a clear definition, they came to some reasonable 
solutions.57 The question, however, remains whether 
such a fact-based analysis should be undertaken 
when establishing jurisdiction. It seems to be more 
reasonable at the level of substantive law. Further, 
let us assume that in order to establish targeting 
at a jurisdictional level, a more general evaluation 
of the situation is sufficient. Then, the question 
emerges as to how the “targeting” at the level of 
jurisdiction and “targeting” when allocating the 
conduct online (at the level of substantive law) 
should be distinguished; the same term would refer 
to different standards. Overall, the difficulty in 
defining the term “targeting” speaks in favour of 
applying it at the level of substantive law rather than 
when determining jurisdiction of the court. 

25 The other problem is when no countries are 
specifically targeted by online conduct or, 
alternatively, all countries are targeted.58 This 
would often happen with websites using a broadly 
spoken language, such as English. For instance, these 
might be the websites that have popular content 
or services in which users from across the EU are 
interested (such as file-sharing websites), or news 
websites that target specialist audiences across the 
EU (e.g. the IPKat blog). Also, one may imagine that 
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under the Pinckney scenario, UK online companies 
are interested in making any possible sales not only 
in the UK but also across the EU. In such cases the 
targeting doctrine would be difficult to apply. Would 
that mean that those Internet service providers who 
have not undertaken careful measures to target just 
specific markets could be sued in any country where 
the content may be accessed? On the one hand, this 
might be quite reasonable. If a service is intended 
for an EU-wide audience, the service provider is 
exposing itself to all jurisdictions across the EU. On 
the other hand, such a legal situation discourages 
online service providers from offering EU-wide 
services.59 In order to avoid risks, they are likely to 
restrict their online services to several markets and 
this is not compatible with the EU goal of creating a 
single digital market for creative content. 

26 Also, the recent national court practice in applying 
the targeting doctrine when allocating copyright 
infringements online shows that it is applied by 
courts quite broadly. Often, very few connecting 
factors are sufficient to establish targeting in the 
forum country.60 In order to make this doctrine 
effective in restricting the forum shopping by right 
holders, the CJEU would need to establish a more 
rigid standard of what constitutes targeting.

27 Thus, the targeting approach could be helpful in 
deciding jurisdiction of the court when websites 
clearly target one or several countries and right 
holders sue in countries clearly not targeted by 
these websites.61 This would prevent right holders 
from suing in a jurisdiction where the website is 
merely accessible.62 However, the application of the 
targeting doctrine at the level of jurisdiction would 
often require a careful factual analysis. Such analysis 
could be better carried out at the level of substantive 
law when localising the infringing activity.63

III. “Causal event” approach

28 The third solution could be subjecting copyright 
infringement online to the jurisdiction of the 
court where the infringing conduct originated. As 
the Advocate General proposed in the Hejduk case, 
under ex article 5(3) Brussels I (art 7(2) Brussels I 
Recast), jurisdiction could be granted only to the 
courts of the state where the “causal event” took 
place.64 This would mean that the place of a harmful 
event under Article 7(2) of the Brussels I Regulation 
(Recast) would be only the place from where the 
defendant acted to initiate the allegedly infringing 
activity. It would often coincide with the place 
of residence of the defendant, but this would not 
necessarily always be the case. As will be discussed 
later, a similar “country of origin” approach has 
already been applied at the level of substantive law.65 

29 On the one hand, such a “causal event” rule would 
guarantee great legal certainty for online service 
providers. They could be sued only in the country 
from where they acted, which would normally be the 
country of their domicile. On the other hand, such a 
rule, especially if applied at the level of jurisdiction, 
would lead to unreasonable disadvantages to 
right holders and may significantly weaken the 
enforcement of copyright online. Right holders 
would be required to sue foreign infringers outside 
their jurisdiction; they would not have a chance to get 
local remedies in any other country, including their 
home country, even if damage is felt there. It may 
be unreasonably difficult for right holders to enforce 
their rights against websites operating abroad. This 
would weaken the enforceability of copyright law 
online. Also, such an approach would encourage 
forum shopping by online service providers; they 
may want to provide their services from countries 
where the court system is not functioning well or 
where copyright protection is weakest. Further on, 
this rule would normally lead to the same results 
as the “defendant’s domicile” rule. This means that 
an additional ground of jurisdiction based on the 
place of a harmful event would be largely eliminated. 
For this reason, applying the “causal event” rule for 
determining jurisdiction in copyright cases online 
does not seem to be a viable option.

30 To conclude, the above discussion has demonstrated 
that the access approach, as adopted by the CJEU, 
is not as unreasonable as some commentators 
argue. It is true that the access approach per se 
may encourage forum shopping by right holders 
and could undermine the legal certainty and 
foreseeability interests of online service providers. 
However, this danger is diminished to a minimum by 
two legal mechanisms if they are applied in parallel 
to the access approach. First, the targeting approach 
could be applied to allocate the online activity at the 
level of substantive law, which means that the courts 
in the countries with mere access to the infringing 
content will not be able to establish infringement and 
grant remedies in their territories. Secondly, as the 
CJEU has clarified, courts in the place of mere access 
have jurisdiction to grant territorial remedies only. 
These two rules would discourage right holders from 
bringing cases in countries with mere access to the 
illegal content. Furthermore, although the targeting 
doctrine may seem, at a first glance, to be a more 
suitable alternative than the accessibility approach, 
the analysis shows that it has its own problems. 
Namely, the establishment of targeting would often 
require a detailed factual analysis, which could be 
better carried out when allocating the online conduct 
at the level of substantive law. Finally, the “causal 
event” rule, as suggested by the Advocate General 
in the Hejduk case, is the least suitable option for 
determining jurisdiction in copyright cases online. 
It would give overly significant advantages to the 
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online users (potential defendants) by unreasonably 
weakening the position of right holders.

C. Applicable law and 
copyright online

31 After the court establishes jurisdiction, the next 
question that should be addressed is what law applies 
to cross-border copyright infringement online.  Up 
to now courts have seldom discussed applicable 
law questions in these cases. At best, they simply 
mention the lex loci protectionis rule and conclude 
that it leads to the application of forum law. This is 
an easy and correct solution in some cases, but not 
in others. When the defendant is sued in the place of 
the harmful event, the court would have jurisdiction 
only with respect to the infringement occurring 
inside that country. Here, the lex loci protectionis rule 
would coincide with lex fori and the law of the forum 
country would apply as the law of the country “for 
which protection is sought”. However, the situation 
would be different if the defendant is sued, for 
example, in the defendant’s domicile. The court of 
the defendant’s domicile is granted jurisdiction to 
adjudicate EU-wide copyright infringement. The 
question arises as to which national law such cross-
border infringement could be adjudicated under and 
EU-wide remedies granted. In other words, how the 
lex loci protectionis rule, as established under the Rome 
II Regulation, would apply to EU-wide infringements 
occurring online?

32 I will first provide an overview of the problems related 
to the application of lex loci protectionis in copyright 
infringements online.66 Then, I will analyse two 
possible alternatives that would mean a departure 
from an established territoriality principle; the 
country of origin rule and a special applicable law 
rule for ubiquitous copyright infringements.

I. Lex loci protectionis

33 The lex loci protectionis rule is implemented by Article 
8(1) of the Rome II Regulation and requires subjecting 
each IP infringement to the law of the country for 
which protection is sought.67 This applicable law 
rule is based on the territoriality principle that 
still underlies EU copyright law. The territoriality 
principle generally means that copyright law of 
one state applies only in the territory of that state 
and does not extend to any acts outside that state’s 
territory.68 The result of this is that the same work 
is protected under multiple national laws that may 
grant different scope of protection and enforcement 
measures. Lex loci protectionis, as an applicable law 
rule that mirrors the territoriality principle, requests 
that the infringement of an IP right is adjudicated 
by the law of the country that grants that right. If 

the right is infringed in several states, the law of 
each state would apply with respect to the (part of) 
infringement occurring in that state.

34 The territoriality approach and lex loci protectionis 
rule have traditionally been justified by the need 
for states to maintain sovereignty over their own 
national copyright laws, which constitute a part 
of national cultural policies.69 However, with the 
increasing globalisation of creative markets and 
especially with the emergence of the Internet, 
it has become increasingly difficult to justify a 
strict territoriality approach in copyright.70 First, 
although infringements online have EU-wide (or 
worldwide) reach, the lex loci protectionis  rule does 
not allow a right holder to acquire, under a single 
applicable law, EU-wide relief. Instead, even if the 
case is brought before a court having international 
jurisdiction over the dispute, the court would have 
to apply 28 national copyright laws for the same 
online infringement.71 Secondly, for users, such as 
Internet service providers, this means that they 
have to comply with the law of each Member State 
in which their service is available. This encourages 
service providers to limit their services to certain 
territories, which is not compatible with the 
EU single digital market policy.72 Therefore, the 
European Commission has several times raised the 
question of abandoning or limiting the territoriality 
principle, at least in an online environment.73 
Similarly, a number of academic proposals have 
suggested introducing a single-law approach at least 
to multi-state copyright disputes.74 Therefore, the 
alternatives to the territoriality approach and lex 
loci protectionis rule need to be discussed.

II. Country of origin rule 

35 The main alternative to the lex loci protectionis rule 
has traditionally been the country of origin, or 
lex originis, rule. Generally, it suggests subjecting 
copyright disputes to the law of the country from 
where the work originates. That is, instead of the 
territoriality approach, it promotes a universality 
approach and suggests that a single law should apply 
in respect of a single work, regardless of where it has 
been exploited. Although it has been advocated by 
some commentators75, it has been accepted in few 
jurisdictions76, and often only to a limited extent77. 
The reasons against the introduction of the lex 
originis rule for copyright infringements online 
have been discussed by a number of authors78. In 
short, lex originis is not compatible with the national 
treatment provision implemented in article 5(2) of 
the Berne Convention79. As a result of lex originis, 
works used in the same country would be subject 
to different rules of different countries (depending 
on the origin of the work). Furthermore, lex originis 
does not ensure more legal certainty for users of 
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works, as compared to lex loci protectionis. When 
commercial users want to use a number of different 
works (e.g. communicate works over the radio, TV 
or on the Internet), each of these works might be 
subject to a different national law, depending on its 
place of origin. In addition, lex originis prevents states 
from pursuing their territorial copyright policies in 
their own territories in respect of works originating 
abroad. That is, according to lex originis, national laws 
would apply in respect of works created inside the 
country, but not in respect of works created in other 
countries but used inside the forum country80. These 
and other reasons have led to the general rejection 
of lex originis as a possible alternative to the lex loci 
protectionis rule.

36 On the other hand, European policy makers have 
been discussing the idea of introducing a similar 
country of origin approach at the level of substantive 
law.81 Although this would be a solution to the 
territoriality problem at the level of substantive law 
rather than private international law, it is worth a 
short discussion here.

37 The country of origin doctrine was implemented 
as a substantive law rule in the EU Cable and 
Satellite Directive,82 where communication to the 
public by satellite was defined as occurring only in 
the country where the broadcasting signals were 
emitted. Outside copyright law, a similar concept 
was used in the E-commerce directive83 where 
e-service providers were subjected only to the laws 
of the country of their establishment.84 Following 
this approach, in the case of online communications, 
the act of making available works online could be 
defined as taking place only in the country where 
the defendant is established (E-commerce directive 
approach) or in the country where the act leading 
to the making available online originates (Satellite 
and Cable directive approach).85 

38 I argue here that such an approach would not be the 
most suitable one. On the one hand, it is true that 
the country of origin doctrine, if implemented at a 
substantive law level, would ensure much greater 
legal certainty for Internet service providers. 
They would need to comply only with the law of 
the country from where the activity originates. 
The single-law approach that this doctrine follows 
would also enable right holders to get EU-wide relief 
under a single law, namely, the law of the country 
from where the infringing activities originate. For 
instance, in the Hejduk case, after the jurisdiction 
of the court is established (be it in Austria or 
elsewhere), the court would have to apply German 
law with respect to the making available of photos 
online; German law would apply in determining EU-
wide remedies, and there would be no possibility 
whatsoever of applying Austrian law.86 

39 On the other hand, the definition of the act of 
making available as taking place only in the 
country of origin would lead to several problems. 
First, this may lead to forum shopping by service 
providers where they establish themselves in (or 
provide their services from) a country with the 
lowest copyright protection standards.87 It is true 
that national copyright laws of Member States 
are harmonised to a certain extent.88 However, a 
number of issues remain non-harmonised (most 
importantly, copyright exceptions), which means 
that the scope of protection in different Member 
States still differs.89 Thus, the country of origin rule 
could be suitable when the full harmonisation of 
copyright laws has been achieved,90 which is unlikely 
to happen in the near future.91 Secondly, when the 
defendant is situated abroad, right holders would be 
forced to go to a foreign court (of country of origin) 
to adjudicate the dispute; that court would apply 
their own law. Alternatively, if jurisdiction rules 
allow, a right holder may sue a foreign defendant in 
the right holder’s own home jurisdiction; however, 
these courts would need to apply foreign copyright 
law to establish EU-wide infringement and grant 
remedies. For instance, following the scenario in the 
Pinckney case, if the jurisdiction of a French court was 
established92 and the making available is defined as 
taking place in the UK (a country from where making 
available originates), French courts would have to 
apply UK copyright law to establish the EU-wide 
infringement.93 

40 Thirdly, such a definition of the making available 
right would contradict the targeting doctrine 
that has been recently established by the CJEU in 
defining/localising other intellectual property rights 
in the online environment. A country of origin 
approach would replace the targeting doctrine 
and entirely eliminate territoriality with respect 
to the making available right online.  Fourthly, a 
country of origin approach would prevent right 
holders from adjudicating a copyright infringement 
originating abroad in a home country and getting 
at least a territorially limited relief. This has been 
the most popular practice up to now. Right holders 
may prefer territorially-limited national relief that 
they could get in their local court, instead of the 
EU-wide relief which they would need to acquire 
in a foreign court or by proving foreign law. Fifthly, 
the law of the country of origin might be in some 
cases not sufficiently related to the entire dispute. 
For instance, the activity may originate in one 
country, but the internet service may target and/
or have its main impact in other countries.94 In such 
cases, it may be unreasonable to apply the law of 
the country of origin and entirely ignore the laws 
of the countries impacted, especially if the laws of 
these countries provide for different legal solutions. 
In addition, the application of a country of origin 
approach would lead to the situation where players 
in the same market would be subject to different 
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laws which means the infringement of par condition 
concurrentium principle.95

41 As a result, the country of origin approach, even if 
implemented at the level of substantive law, does not 
seem to be a viable solution, at least so long as there 
is no full harmonisation of copyright law across the 
EU. 

III. Special applicable law rule for 
ubiquitous infringements

42 Another way to restrict the negative effects of 
territoriality in online copyright cases is to introduce 
a special applicable law rule for ubiquitous copyright 
infringements. The rule suggested in art 3:603 of the 
CLIP Proposal could serve as an example:96

43 Article 3:603: Ubiquitous infringement 

(1) In disputes concerned with infringement carried out 
through ubiquitous media such as the Internet, the 
court may apply the law or the laws of the State or 
the States having the closest connection with the 
infringement, if the infringement arguably takes place 
in every State in which the signals can be received.

(2) In determining which State has the closest connection 
with the infringement, the court shall take all the 
relevant factors into account, in particular the 
following: 

(a) the infringer’s habitual residence; 
(b) the infringer’s principal place of business;
(c) the place where substantial activities in furthering 

of the infringement in its entirety have been 
carried out; 

(d) the place where the harm caused by the 
infringement is substantial in relation to the 
infringement in its entirety.

(3) Notwithstanding the law applicable pursuant to 
paragraph 2, any party may prove that the rules 
applying in a State or States covered by the dispute 
differ from the law applicable to the dispute in aspects 
which are essential for the decision. The court shall 
apply the different national laws unless this leads to 
inconsistent judgments, in which case the differences 
shall be taken into account in fashioning the remedy. 

44 The rule means that in the case of ubiquitous (online) 
infringements of copyright, the court may apply to 
the entire cross-border dispute the single law that 
has the closest connection with the dispute. In 
addition, the CLIP proposal suggests an exception 
which allows any party to prove that the law of any 
country covered by the claim provides for a different 
solution; this has to be taken into account when 
granting a remedy. 

45 For instance, if in the Pinckney scenario a French right 
holder wanted to get international relief against the 

UK online service providers, he would have to go 
to a competent court with an EU-wide jurisdiction 
and ask for the application of the single law with 
the closest connection (which would probably be UK 
law). The UK defendants could claim, for instance, 
that their activity is not infringing some of the laws 
in the EU or that damages in some countries would be 
lower than damages under UK law. This would have 
to be taken into account by the court when designing 
the remedy.97 Similar rules have been suggested 
by the ALI,98 Joint Japanese-Korean Proposal99 and 
are currently discussed as a possible international 
guideline by the Committee on Intellectual Property 
and Private International Law at the International 
Law Association.100

46 This rule has a number of advantages and some 
disadvantages. The latter, however, could still be 
eliminated. First, under this ubiquitous infringement 
rule the right holder gets  possibility to request an 
EU-wide relief, even if this may need to be done in 
a foreign court and applying a foreign law. At the 
same time, s/he remains a possibility to request 
the relief in his/her own country (if there are 
sufficient grounds of jurisdiction and infringement 
could be established here); however, this relief 
would be territorially limited. Second, this special 
applicable law rule for ubiquitous copyright 
infringements could be applied only to cases where 
EU-wide infringements are obvious,101 i.e. prima facie 
infringement cases, but not in cases when it is clear 
that infringement is possible in some states but 
potentially not possible in other states.102 This may 
happen when the case concerns the issues that have 
not been harmonized at the EU level. For instance, 
in Pinckney case, where the UK companies were 
selling unauthorised DVDs online, the prima-facie 
infringement is likely to be established across the EU 
since making available right has been harmonized 
at the EU level and no exceptions would arguably 
apply to the case. However, this would not be so 
obvious in less straightforward cases. For instance, in 
the German Thumbnail case103 the courts struggled 
with the question whether showing of pictures in a 
form of thumbnails in Google search engine would 
infringe copyright or, rather, whether this use would 
be covered by any of the copyright exceptions. Since 
copyright exceptions are not fully harmonized at 
the EU level, it would be meaningful to limit German 
court decision in this case to the single territory and 
allow courts of other Member States to give their say 
on the matter.

47 Third, this rule envisages that the law “with the 
closest connection” would apply. This helps to avoid 
the potential problem of a country of origin rule, 
namely, that online service providers decide to run 
their services from the state with laws most favourable 
to them. Also, it helps to deal with scenarios when an 
online service has more connection to the country 
other than the country where activity originated. 
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However, the flexible “closest connection” factor 
leads to certain legal uncertainty.104 Although the 
CLIP proposal has a number of factors that should 
be taken into account when determining the closest 
connection,105 for Internet service providers it may 
still be difficult to in advance foresee which law has 
the closest connection and what law they have to 
comply with. Therefore, in order to ensure more 
legal certainty, it is advisable to introduce some 
presumption in the ubiquitous infringement rule. 
For instance, it could be presumed that the country 
from where the activity originated or where the 
defendant is established has the closest connection 
to the dispute. However, this presumption could 
be rebutted by proving that other country is more 
related to the dispute (e.g. when website clearly 
targets an audience in another country).106

48 Fourthly, this ubiquitous infringement rule 
also allows for taking into account the possible 
divergences among national copyright laws. As 
mentioned, this rule would apply only to prima facie 
infringement cases where the issues are essentially 
harmonised at EU level. However, if certain issues 
remain divergent (e.g. calculation of damages or 
type of relief available) the parties may refer to 
these differences and the court should take these 
differences into account when determining the 
remedy.107

49 Thus, such a special applicable law rule for 
ubiquitous infringements would have a number of 
advantages compared with the country of origin 
doctrine as discussed above. Right holders would 
get an opportunity in prima facie online copyright 
infringement cases to get EU-wide remedies under 
a single applicable law. If right holders do not 
wish to adjudicate such EU-wide infringement in 
a foreign court or under a foreign law, they still 
retain the opportunity to request relief in their 
home jurisdiction;108 this relief would be limited to 
the forum territory. Further on, legal security for 
users, including online service providers, would 
be ensured by allowing such cross-border relief 
only in the jurisdiction that is most closely related 
to the dispute and only in cases where prima facie 
infringement can be established across the EU. 
Cases that address issues not yet harmonised would 
be left to the discretion of national courts. Also, it 
is likely that the courts, applying the ubiquitous 
infringement rule, would often have to apply forum 
law which would make court proceedings easier 
and more efficient. Currently, only the courts of 
the defendant’s domicile seem to have EU-wide 
jurisdiction (and, thus, the jurisdiction to apply this 
ubiquitous infringement rule).109 At the same time, it 
is likely that in most cases the defendant’s domicile 
will have the closest connection to the dispute. 

50 One of the potential problems with the ubiquitous 
infringement rule could be that national courts are 

not used to engaging in analysis and application of 
such a flexible applicable law rule. The ubiquitous 
infringement rule would require a more careful 
discussion in selecting the applicable law, and the 
weighting of different factors when establishing 
the closest connection. However, a similarly flexible 
rule has been introduced in the Rome I Regulation.110 
Also, some lower instance courts in Europe have 
already demonstrated some attempts to consider 
more carefully applicable law issues in copyright.111

51 Thus, the special applicable law rule for ubiquitous 
infringements, as suggested in the CLIP and other 
international proposals, could be quite a reasonable 
rule that would contribute to the effective and 
balanced enforcement of EU-wide copyright 
infringements online. It would not only provide 
improved enforcement possibilities for right holders 
but also, if slightly amended, would adequately take 
into account the legal certainty and foreseeability 
interests of users. Also, parties would be left with the 
possibility of claiming infringement under national 
copyright law and acquiring territorial remedies.

D. Conclusions

52 Copyright enforcement online has proven to be 
a difficult task. PIL questions, such as jurisdiction 
and applicable law, are currently some of the most 
problematic issues that courts have to address in 
cases of copyright infringement online. It has been 
a challenging task to determine which states have 
jurisdiction over copyright infringement online, 
the scope of their jurisdiction and what law should 
apply where a right holder wants to obtain EU-wide 
remedies. 

53 Recent CJEU decisions on jurisdiction in copyright 
cases online have been met with criticism. However, 
the analysis has shown that the “access approach”, 
as applied by the Court, could be quite reasonable if 
courts of a place of access are given only territorially 
limited jurisdiction and if the access approach (at 
the level of jurisdiction) is applied together with 
the targeting doctrine (at the level of substantive 
copyright law). This combination of these rules 
would reduce the forum shopping possibilities for 
right holders and grant users a reasonable level of 
certainty. 

54 The next question that courts will have to answer 
is how to enable right holders to obtain EU-wide 
remedies in cases of copyright infringement online. 
Following the current territoriality principle and 
the lex loci protectionis rule, this task seems to be 
impossible. The country of origin approach does 
not seem to be a reasonable solution either, at least 
as long as there is no full harmonisation of national 
copyright laws across the EU. As an alternative 
option, a special applicable law rule for ubiquitous 
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copyright infringement could be considered, as 
suggested in CLIP and other academic proposals. 
It would enable right holders in cases of copyright 
infringement online to get EU-wide remedies; it also 
has the potential to ensure the necessary safeguards 
for users. 
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permitted uses of orphan works (some references 
are also made to the ACTA case). Firstly, a short 
presentation is given of the legal bases for the EU 
consultation process and lobbying. Next, an analysis 
is provided of the two cases, taking into consideration 
the policy-making procedures (with special focus on 
how the consultation process was handled), the legal 
solutions proposed and adopted and the various 
stakeholders’ claims. Lastly, it asks why some 
interest groups were successful and some others 
failed (the analysis identifies two types of factor for 
the effectiveness of lobbying: those resulting from 
stakeholders’ actions and those connected with the 
consultation process). 

Abstract:  The objective of this paper is 
to discuss EU lobbying in the area of copyright. 
Legislation needs to regulate the legal position of 
various different stakeholders in a balanced manner. 
However, a number of EU copyright provisions brought 
into effect over recent years were highly controversial 
and have led to suggestions that powerful lobbying 
forces may have had some influence. This article 
investigates the effects of lobbying on copyright law-
making in Europe. A specific comparative and multi-
faceted analysis is provided of the legislative process 
for two recently adopted directives: 2011/77/EU 
which extends the term of protection of sound 
recordings and 2012/28/EU which introduces certain 

A. Introduction1 2 

1 In recent years, the European Commission has been 
very active in the area of copyright legislation. Its 
activities, undertaken within the wide framework 
of the digital single market, concern issues that 
are important as regards the protection and 
use of copyrights and related rights. They also 
relate to areas connected with media policy and 
digital culture. Within the past decade alone, the 

Commission’s initiatives have resulted in the 
following EU directives: 2010/13/EU on audiovisual 
media services3, 2011/77/EU extending the term 
of protection for sound recordings4, 2012/28/EU 
on orphan works5 and 2014/26/EU on collective 
management of copyright and related rights6. It has 
also carried out work in relation to other issues, such 
as private copying levies or out-of-commerce works. 
Moreover, in 2013–2014 the Commission ran public 
consultations on the review of the EU copyright 
rules7 and conducted the ‘Licences for Europe’ 
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stakeholder dialogue8. The latter sought to ‘deliver 
rapid progress in bringing content online through 
practical industry-led solutions’9 and covered the 
following issues: 1) cross-border access and the 
portability of services, 2) user-generated content 
and licensing for small-scale users of protected 
material, 3) audiovisual sector and cultural heritage 
institutions, 4) text and data mining. Currently, in 
connection with the above-mentioned preparatory 
works, the Commission is carrying out work in order 
to deliver ‘a copyright modernisation initiative’.10

2 As copyright provisions regulate different areas 
connected with the creation, dissemination and 
exploitation of protected content, stakeholders 
of various types are affected by them. The main 
stakeholders include rights owners (such as authors, 
artists, publishers, various entertainment industries, 
broadcasters, etc.), users (using protected content 
for private or public purposes) and other parties (e.g. 
collecting societies, internet service providers). These 
parties (or the organisations officially representing 
them) undertake lobbying activities of various types 
in order to influence the law, sometimes with great 
success. The rapid development of new technologies 
and the challenges of exploiting immaterial goods, 
mean it is the voice of the various creative industries 
(especially entertainment industries in the music and 
film sectors) that is particularly audible. Also, these 
rights holders are exerting strong global pressures 
to make copyright rules stricter; as but one example 
among many, let us consider the Anti-Counterfeiting 
Trade Agreement (ACTA)11. Nowadays parallels are 
being made with the ongoing negotiation process for 
the Transatlantic Trade and Investment Partnership 
(TTIP)12. The scope of the EU directives and that of 
ACTA draw attention to the copyright law-making 
process, especially with respect to the transparency 
of policy-making, the consultation process, the 
representation of the various different interests and 
the user protection (in terms of the copyright regime 
and fundamental rights and freedoms).13 

3 Lobbying, in general, forms part of the democratic 
political process and permits society to participate 
actively in law-making procedures. It plays an 
important role in European Union law-making and 
is shaped by the specificity of the EU institutional 
system. Its large scale and well-developed 
mechanisms result especially from the openness and 
positive perception by the European Commission. 
The Commission sets the EU’s policies and is therefore 
the most significant target of lobbying14. The 
Commission is willing to cooperate with interested 
parties and often seeks external expertise15 (this 
approach is tied in with the ‘democratic deficit’ 
and ‘resource deficits’ of this institution16). It has 
repeatedly underlined the benefits coming from 
stakeholders’ input to the creation and performance 
of EU sectoral policies.17 The open attitude of the 
Commission towards interest groups has entailed 

their inclusion in its policy-making process and in 
work on legal mechanisms. In practice, lobbying by 
stakeholders is provided for, inter alia, within the 
process of consultation with interested parties (also 
referred to as the ‘dialogue with the civil society’18)19 
which constitutes a kind of institutional framework 
for lobbying actions. Apart from contacting the 
Commission officials in Directorates General, 
stakeholders strive to address their interests at 
the level of the Commissioners’ cabinets. Also the 
European Parliament – due to its increasing role in 
the EU law-making process20 and its ‘democratic 
credentials’ – has become the ‘natural venue’ for 
lobbyists, especially those striving for protection of 
citizens’ interests.21 Another lobbying target is the 
Council of the EU, although this is where it becomes 
difficult to exert influence. This is because, first, at 
this stage most provisions are already shaped and 
secondly, it requires taking the ‘national route’ 
(contrary to the ‘Brussels route’) which means the 
necessity of conducting lobbying at the national 
level22. Although the European Parliament and the 
Council amend the text, “it is not easy to radically 
change the text of the Commission. (…) This means 
that it is important for any particular interest to be 
taken into account as early on as possible, ideally 
in the Commission’s initial proposal”23. Having this 
in mind, the article will, to a large extent, focus on 
lobbying at the stage of the Commission work. 

4 Lobbying by interest groups and the consultations on 
EU policies held by the European Commission are two 
cross-cutting processes. The European Commission 
creates many opportunities for stakeholders to 
participate in the debate on the possible development 
of EU policies. In particular, it runs different types of 
consultation, such as white and green papers, public 
hearings, conferences, seminars, advisory groups or 
bilateral consultations. These initiatives facilitate 
access to the Commission’s officials and stakeholders 
use these means to articulate their interests and 
strive for better protection of their interests. It is 
also a way for them (likewise for other entities, 
independent experts, citizens etc.) to affect EU 
policy direction and shape future legal mechanisms.

5 In general, at the EU level lobbying has a lawful 
and professional character. It is provided for in a 
structured way by a variety of entities representing 
interests of third parties or a given interest group24. 
Among such entities are international or European 
branch federations (which constitute ‘umbrella’ 
organisations for national bodies, businesses, 
NGOs etc.), national business or industry or 
citizen associations, national or European NGOs, 
corporations, consultancy and law firms, think-
tanks, representations of regions etc. Lobbying 
consists mainly of presenting to the legislator 
demands for establishing a certain level of legal 
protection by either changing the law or keeping 
the legal status quo. It may be performed in the form 
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of direct lobbying, either in an informal or formal 
way (i.e. by submitting position papers, legal and/
or economic reports etc.), within the consultations 
initiated by the European Commission or beyond. 
It may also take the form of indirect lobbying. The 
latter consists of building social support by appealing 
to the general public (e.g. by conducting campaigns 
in the media) and/or by calling citizens to undertake 
action targeted at the legislator (e.g. by initiating and 
coordinating grassroots actions, such as: petitions, 
street demonstrations, activities in cyberspace of 
various types).25 The indirect lobbying is becoming 
an increasingly effective method, especially in 
view of the development of new media tools and 
Internet-based communication technologies (like 
social media). Citizen participation in large-scale 
street demonstrations and cyber-protests, as was 
the case during the campaign against ACTA in 201226, 
constitutes an important development in the EU 
policy-making processes in the area of copyright27.

6 Another kind of activity is that of academics who 
actively participate in the public debate on possible 
changes of law. Besides the research activity, 
sometimes they also run actions targeted at the 
legislator (e.g. by participating in consultations, 
submitting studies or issuing open letters to EU 
politicians). In most cases they look at the public 
interest and the fair balance of interests between 
various different stakeholders. Therefore, their 
activity falls within a broader term of ‘advocacy’, 
rather than of ‘lobbying’, as there is no direct link 
between entities providing actions (e.g. research 
centres, academics) and the third party or the 
interest group28.

7 The objective of this paper is to discuss EU lobbying in 
the area of copyright. It concerns lobbying activities 
undertaken during the European Commission’s work 
on the proposal for a directive extending the term 
of protection of sound recordings and the proposal 
for a directive introducing uses of orphan works 
(references are also made to the ACTA case). Work on 
these two EU initiatives was conducted by different 
Commission units in parallel, which has made it 
possible to provide a comparative multi-faceted 
analysis of these two cases. Both proposals (like the 
directives themselves) were highly controversial 
and have been widely criticised for their limited 
scope and the need for such narrowly focused 
legal mechanisms. Also, the law-making process 
adopted has been questioned. As legislation needs 
to regulate the legal position of various different 
stakeholders in a balanced manner, there have 
been suggestions that powerful lobbying forces 
may have had some influence. Therefore this article 
investigates the effects of lobbying on copyright law-
making in Europe. It focuses, on the one hand, on 
the Commission’s policy-making and, on the other, 
on the participation of stakeholders (including 
lobbies) in the creation of EU policies. Firstly, a 

short presentation is given of the legal basis of the 
EU consultation process and lobbying (the issue of 
lobbying poses challenges to law-makers). Next, an 
analysis is provided of the two cases, taking into 
consideration the policy-making procedures (with 
special focus on how the consultation process was 
handled), the legal solutions proposed and adopted 
and the various stakeholders’ claims. Lastly, the 
article examines why some interest groups are 
successful and some others fail (the analysis concerns 
factors stemming from the groups’ activities and 
from the nature of the consultation process). 

B. Legal bases for the EU 
consultation process and lobbying 

8 As things stand, there are no binding provisions 
concerning either the consultation process or 
lobbying to the European Commission. However, a 
debate on the transparency of the policy-making 
process, that was triggered by the issuing of the 
White Paper on European	 Governance29 in 2001, led 
to various actions being taken, resulting in the 
establishment of a set of principles and rules relating 
to the consultation process and lobbying. 

9 Yet in 2001, as part of the European initiative 
Interactive Policy Making, the Commission created a 
website called Your	voice	in	Europe30. The objective 
was to establish an EU ‘single access point’ to a 
variety of consultations and other tools that would 
enable citizens and organisations to play an active 
role in the European policy-making process (i.e. to 
get information about consultations and to submit 
contributions). 

10 Following an announcement in the White Paper 
on European Governance, in 2002 the Commission 
established the General principles and minimum 
standards for consultation of interested parties31. 
The general principles were defined as: a) wide 
participation throughout the policy chain, from 
conception to implementation, b) openness and 
accountability of the institutions (by ensuring the 
visibility and transparency of consultation processes 
run by the Commission), c) effectiveness of the 
consultations (by running consultations at an early 
stage of policy development and by respecting the 
principle of proportionality) and d) coherence of 
the actions taken by the Commission departments. 
In turn, the minimum standards for consultation 
related to the following issues: a) clear content of 
the consultation process, b) consultation target 
groups (relevant parties should have an opportunity 
to express their opinions), c) publication (adequate 
awareness-raising publicity, e.g. open public 
consultations should be published on the Internet 
and announced at the ‘single access point’), d) time 
limits for participation (at least 8 weeks for reception 



EU Copyright Law, Lobbying and Transparency of Policy-making 

2015149 1

of responses to written public consultations and 20 
working days for meetings), e) acknowledgement 
of contributions and feedback (results of public 
consultations should be displayed on websites 
linked to the single access point on the Internet). 
It should be noted, however, that the general 
principles and minimum standards for consultations 
apply to public consultations only (especially those 
that are run in connection with Green Papers32 or 
other Commission initiatives that are subject to 
the Impact Assessment of the economic, social and 
environmental consequences33).34 

11 Simultaneously, in 2002 the Commission issued 
another document (also announced in the White 
Paper on European Governance) on the Collection 
and	Use	of	Expertise:	Principles	and	Guidelines35. The 
core principles to be applied by the Commission 
departments were as follows: a) to seek advice of an 
appropriately high quality, b) to be open in seeking 
and acting on advice from experts, c) to ensure that 
methods for collecting and using expert advice are 
effective and proportionate. In turn, the guidelines 
related to: a) planning ahead, b) preparing for the 
collection of expertise, c) identifying and selecting 
experts, d) managing the involvement of experts, 
e) ensuring openness. As a result of subsequent 
work, in 2010 a register of expert groups was set up 
together with new horizontal rules for Commission 
expert groups36. In particular, the following types 
of members were envisaged (Rule 8): 1) individuals 
appointed in their personal capacity; 2) individuals 
appointed to represent a common interest 
shared by stakeholders in a particular policy 
area (not to represent an individual stakeholder); 
3) organisations, including companies, associations, 
non-governmental organisations, trade unions, 
universities, research institutes, union agencies, 
union bodies and international organisations; 
4) Member States’ authorities at national, regional 
or local level. Also, the selection process and 
appointment of members was defined (Rule 9). 
Although rules for expert groups are established, 
they do not solve many practical problems related 
to their functioning, e.g. absence of independent 
experts or unbalanced representation of interest 
groups37 (see the lobbying effectiveness factors 
identified in terms of the consultation process, point 
4.2 of this paper). 

12 Another measure, this time concerning lobbying, 
was the European Transparency Initiative of 200538. 
Its objective was to establish a voluntary register for 
interest groups and a code of conduct and to increase 
transparency by applying (in a more effective way) 
standards for consultations. These works resulted 
in the creation in 2011 of a Transparency Register, 
which is common to the European Parliament and 
the Commission. This Register ultimately concerns 
‘organisations and self-employed individuals’ acting 
with the objective of directly or indirectly influencing 

the formulation or implementation of policy and the 
decision-making processes of the EU institutions39. 
By registering, entities are obliged to follow the code 
of conduct. It should be underlined, however, that 
the obligation to register applies only to entities 
that want to obtain accreditation from the European 
Parliament and a pass. For consultations run by 
the Commission, registration is not compulsory 
(contributions from registered and nonregistered 
parties are published in separate documents). It is 
clear, therefore, that the way in which the register 
works (and in particular the mere fact of being 
registered) does not influence lobbying practices 
towards the European Commission (both carried 
within the consultation process or independently) 
and stakeholders’ input. In consequence, the register 
does not solve the problems associated with the 
differing effectiveness of certain lobbying groups 
(see point 4 of this paper).40 

13 The Commission has recently (19.05.2015) issued 
the Better Regulation Guidelines41. The Better 
Regulation initiative aims at making the EU action 
more effective by ensuring that “policy is prepared, 
implemented and reviewed in an open, transparent 
manner, informed by the best available evidence 
and backed up by involving stakeholders”42. The 
Guidelines cover the whole policy cycle: policy 
design and preparation, adoption, implementation 
(transposition, complementary non-regulatory 
actions), application (including enforcement), 
evaluation and revision. The document includes inter 
alia Guidelines on Stakeholder Consultation. These 
Guidelines’ objective is to complement and further 
define the scope of the General principles and 
minimum standards for consultation of 2002. It is 
worth mentioning that a lot of attention is paid to the 
mapping of stakeholders. The following categories 
of stakeholder are foreseen: citizen / individual; 
industry / business / workers’ organisations; EU 
platform, network or association; organisation / 
association; public authority; consultancy; research 
/ academia; other. In particular, an accent is put 
on the need to distinguish between stakeholder 
categories, as well as to differentiate within a specific 
stakeholder category. It is stressed, moreover, that 
for a successful stakeholder mapping, the following 
aspects should be considered: to identify target 
groups that run the risk of being excluded; to seek 
balance and comprehensive coverage of interests; to 
identify the need for specific experience, expertise, 
technical knowledge and/or involvement of non-
organised interests; to avoid ‘regulatory capture’ (i.e. 
the same businesses/representative organisations 
should not always be exclusively consulted, as this 
increases the risk of listening to a narrow range 
of interests); to use clear and transparent criteria 
for selection of participants (e.g. for targeted 
consultations like meetings, conferences or other 
types of stakeholder event with limited capacity, 
pre-selection of participants may be necessary). 
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As concerns stakeholders’ input, the Guidelines 
omit the issue of the need to identify duplicative 
contributions, which was pointed out in the Public 
Consultation Document on Stakeholder Consultation 
Guidelines43. In turn, a positive aspect of the 
Stakeholder Consultation Guidelines is that they 
refer to all kinds of consultation, i.e. the open public 
consultations and the targeted ones. If we consider 
the lobbying effectiveness factors identified in 
terms of the consultation process (see point 4.2 
of this paper), it seems that stressing the need to 
identify categories of stakeholders / interests would 
constitute a step in the right direction towards 
balancing the interests of the various stakeholders 
and preventing the negative effects of offensive 
lobbying by certain interest groups (only). 

C. Impact of lobbying on the 
making of copyright law 

14 Both in the case of extension of the term of protection 
for sound recordings and in that of the exploitation 
of orphan works, the law-making process initiated by 
the European Commission ultimately led to adoption 
of a new directive (respectively Directive 2011/77/
EU amending Directive 2006/116/EC on the term of 
protection of copyright and certain related rights, 
and Directive 2012/28/EU on certain permitted 
uses of orphan works). Although the legislative 
process in these two cases concerned the same area 
(copyright rules), it was conducted in parallel by two 
different Commission Directorates-General, namely 
DG Internal Market and Services (DG MARKT) and 
DG Information Society and Media (DG INFSO)44. 
The former, responsible for EU policy in the field 
of copyright, dealt with the term of protection of 
sound recordings, while the latter coordinated the 
orphan works issue within the EU’s Digital Libraries 
Initiative45. Work on both issues was conducted 
within the same time frame (the first decade of 
the 21st century and the early 2010s), which makes 
it possible to provide a comparative multi-faceted 
analysis and draw conclusions on the Commission’s 
policy-making in the area of copyright. 

I. Interest representation

15 Lobbying in the area of copyright is mainly carried 
out by international or European branch federations 
acting on behalf of their members, primarily national 
organisations or corporations representing particular 
interest groups or various different creative sector 
industries. This does not mean, however, that other 
entities (such as national branch organisations, 
international and/or national institutions, think-
tanks, NGOs, corporations, etc.) may not undertake 
lobbying activities independently; indeed, this 
could to some extent be observed in the cases 

being examined. Usually European or international 
federations (unlike national organisations) are 
more effective than national entities, as lobbying 
constitutes their only activity and also due to the 
fact that national bodies often do not have enough 
resources to conduct lobbying activities at European 
level on a regular basis. 

16 International organisations bring together various 
different groups concerned by copyright rules: 
copyright holders (such as authors, co-authors), 
rights holders of related rights (such as performing 
artists, phonogram producers, broadcasters), users 
of protected content (such as consumers of protected 
immaterial goods, libraries, archives) and other 
parties (such as collecting societies, cable operators, 
internet service providers etc.). 

17 Interest representation in the copyright field is 
characterised by there being a large number of actors. 
Certain interest groups are represented by more 
than one branch organisation (good examples are 
representatives of artists46, creators47 or publishers48). 
Such organisations usually have highly qualified 
personnel who are experts in the specific problems 
of the sector concerned, including copyright 
provisions. Usually, international organisations that 
represent the interests of rights holders are sector-
specific, unlike those representing users which tend 
to have a more horizontal character49.  

II. Case 1: Sound recordings

18 In 2008 the European Commission announced50 
the launch of legislative work aimed at extending 
the term of protection of sound recordings and 
improving the economic situation of performing 
artists (previous discussions on this issue had been 
ongoing in the UK until the British government 
adopted the Gowers’ recommendation51 not to 
prolong the term of protection for sound recordings; 
also, many parties commented on the duration of 
related rights during public consultations on the 
review of the EC legal framework in the field of 
copyright and related rights, run by the European 
Commission in 200452). The Commission proposal 
envisaged extending the term of protection from 
50 to 95 years and introducing two new additional 
clauses in favour of music performers53, namely 
provisions concerning the establishment by record 
companies of special funds for performers and a ‘use 
it or lose it’ clause. The work ultimately led to a new 
directive54 being issued in 2011 extending the term of 
protection of sound recordings from 50 to 70 years 
and introducing the two above-mentioned measures 
together with a ‘clean slate’ clause55.

19 The Commission’s legislative work on the proposal 
for a new directive took only a few months (February–
July 2008). The Impact Assessment56 concerning 
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this initiative, issued in April 2008, mentioned the 
following consultations run by the Commission: 
1. public consultations on the review of the EC legal 
framework in the field of copyright and related rights 
(2004), 2. bilateral consultations with performers’ 
associations and the recording industry (2006–2007), 
and 3. independent studies (2006–2007). In turn, the 
proposal for a directive57 mentioned only the public 
consultations of 2004 and the bilateral consultations 
in the period 2006-2007 and underlined ‘no need 
for external expertise’. The latter was obviously 
untrue, as in 2005, the Commission contracted out 
a study entitled “The Recasting of Copyright & 
Related Rights for the Knowledge Economy”58. The 
fact that the Commission ignored this study met 
with major disagreement from academics.59 Also, it 
should be noted that some of the studies were not 
independent60 as they were prepared for the benefit 
of groups representing rights holders61. It should be 
noted, too, that the consultations of 2004 were not 
dedicated to the issue of the term of protection of 
copyright and related rights (their scope was much 
broader). In addition, the Commission declared 
there that “the term of protection for phonogram 
producers does not cause particular concern since 
the term has been harmonised in the Community”62. 
Also, attention should be drawn to the narrow scope 
of other consultations (taking into consideration the 
types of consulted parties). 

20 Lobbying activities were carried out by various 
different parties. Among the advocates of the planned 
changes were representatives of the phonographic 
industry and performing artists from the music 
sector (with partial support from the audiovisual 
sector)63. These groups were pressing for an 
extension of the term of protection of their rights and 
the establishment of additional clauses that would 
protect their interests (for instance, a ‘use it or lose it’ 
measure). Among the various arguments were those 
focusing on the bad legal and economic situation of 
performers – especially session musicians – at the 
end of their lives (a flagship motto), online piracy of 
music, increasing marketing costs, the need to make 
investments in ‘new talent’ and the need to adapt the 
level of protection of performances in the EU to the 
protection available in the USA. These parties were 
supported by some other groups representing music 
publishers and the entertainment retail sector64, who 
were also aiming to strengthen their rights. These 
groups’ lobbying activities were carried out within 
the (albeit narrow) consultation process, as well as 
beyond it. Besides the informal lobbying, the parties’ 
activities consisted of issuing formal letters, position 
papers (both independently and in coalitions) and 
expert reports, as well as coordinating grassroots 
actions (petitions). At the stage of discussion in the 
European Parliament, groups (mainly performers) 
were actively working on the amendments to the 
formal proposal, especially on the meaning of the 
additional clauses, achieving a great deal of success. 

Also, once the proposal was in the Council, British 
musical artists’ representatives strongly lobbied 
the UK government. This resulted in a change to 
the British position (on March 27, 2009, the UK 
voted against the Commission proposal; however, it 
eventually supported an extension up to 70 years and 
a change of the ‘transitional’ additional measures for 
performers to ‘permanent’ ones)65. 

21 The opponents of the Commission proposal included 
groups representing the interests of users, namely 
consumers of immaterial goods66 and institutions 
representing the cultural sector (notably libraries)67. 
These parties were against extending the terms of 
related rights (but not against the notion of the need 
to improve the legal situation of performers). The 
lobbying by these groups consisted of issuing formal 
letters and position papers68 in which, moreover, 
references were made to the critical opinions of 
academics (the latter criticised the scope of the 
Commission proposal as well as its arguments and 
indicated alternative ways of improving the difficult 
situation faced by performing artists). Unlike 
the activities of the proponents, the opponents’ 
lobbying had a defensive character. This resulted, 
among other things, from the fact that the launch 
of the Commission’s legislative work was announced 
unexpectedly and that the planned timescale for 
issuing the proposal for a new directive was short. 
The low level of lobbying carried out by these groups 
before this announcement was due to the fact that, 
in the earlier documents, the Commission had not 
declared the intention to prolong either copyright or 
related rights. These parties’ lobbying was strongly 
supported by the activities of academics69 urging 
the Commission and the European Parliament 
to consider independent evidence on the issue of 
copyright term extension and to reject the Directive 
in its proposed form.70 

22 The scope of both the proposal and the directive 
reflects the claims of the phonogram industries and 
music performers, as the legal instrument provides 
for a term extension as well as additional measures 
for musicians. The Commission proposal (just like 
the Directive) gave rise to many objections.71 The 
opponents, including academia, criticised the idea 
and arguments, the scope of the provisions and the 
way in which the legislative work was conducted. 
It was pointed out, in particular, that extending 
the term of protection would solve neither the bad 
economic situation of performers (the additional 
clauses for performers would not actually improve 
their economic situation) nor the industry problems 
related to online piracy and necessary investments 
(not to mention that this is not the purpose of 
copyright provisions). The main defect of the 
proposal (and the Directive) was that the legal 
instrument applied (unjustly) only to performances 
fixed in phonograms and totally omitted the 
interests of the audiovisual sector (it did not apply to 
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performances recorded on videograms though this 
issue was discussed in the European Parliament while 
works on amendments were underway). Moreover, 
it did not take into account either its impact on end 
users or the issue of creative exploitation of works 
being in the public domain. 

23 Bearing in mind the scope and type of the 
consultations mentioned above, and especially the 
fact that the Commission did not launch any public 
consultations specifically concerning the issue of 
extending the term of protection of sound recordings, 
it can be stated that groups representing phonogram 
producers and performers were favoured, as they 
had greater access to the Commission officials 
in the consultation process. The narrow scope 
of the consultations that took place and the 
controversies over the proposed legal instrument 
lead to the conclusion that the whole Commission 
initiative to extend the term of protection of sound 
recordings resulted from effective lobbying by the 
phonographic industry and musicians (artists and 
performers), as these groups were taking offensive 
action and were the most interested in changing the 
legislation. The power of the music sector as a lobby 
is demonstrated by the high degree to which the 
interests of phonogram producers and musicians 
(only) converge with the content of the directive 
(only their arguments were taken into account). 

III. Case 2: Orphan works

24 The issue of orphan works was raised by public 
cultural institutions (mainly libraries and archives) 
participating in the EU Digital Libraries Initiative72, 
having arisen while they were digitising their 
collections. It turned out that, in many cases, it 
was not possible to establish whether works were 
still protected by copyrights and/or who the rights 
owner was and/or how to find him in order to get 
his consent for exploitation of such a work. 

25 In the period 2006-2011 the European Commission 
undertook a number of consultations on the orphan 
works issue (see below). In 2010 the European 
Parliament called on the Commission to submit a 
legislative proposal for an orphan works directive73. 
Following the Commission proposal of 201174, in 2012 
the European Parliament and the Council issued a 
new Directive on certain permitted uses of orphan 
works75. This legal mechanism (both the proposal 
and the Directive) applies to cultural institutions 
(only), to works in print in the form of books, 
journals, newspapers, magazines or other writings 
(the Directive also covers works and other protected 
subject-matter that are embedded or incorporated 
in the works in print; for instance, visual works), 
audiovisual works and phonograms (stand-alone 
visual works are excluded). While the proposal stated 

that the choice of legal mechanism would be left up to 
the Member States (a ‘mutual recognition of national 
solutions’ concept), the Directive introduced a new 
exception or limitation to the rights of reproduction 
and making available to the public (in accordance 
with Articles 2 and 3 of Directive 2001/29/EC76). The 
permitted uses (making available and reproduction) 
are possible after carrying out a diligent search for 
rights holders in respect of each work (there are no 
provisions for mass digitisation) within the public 
interest missions of these institutions only77. The 
Directive provides for mutual recognition of orphan 
work status and fair compensation for rights holders 
that put an end to the orphan status of their works 
(in the proposal the provision also concerned uses 
other than those within the public interest missions 
of institutions).78 

26 The European Commission ran various different 
types of consultation concerning the orphan works 
issue. Most of the consultations took place within 
three advisory groups, namely the High Level 
Expert Group on Digital Libraries (HLEG), Copyright 
Subgroup (2006–2009), the Working Groups on 
Sector-Specific Guidelines on Due Diligence Criteria 
for Orphan Works (2007–2008), and the Reflection 
Group (or “Comité des Sages”) on Bringing Europe’s 
Cultural Heritage Online (2010–2011). Apart from 
this, stakeholders could also participate in the debate 
within the following initiatives: the Stakeholders’ 
Seminar (2007), the Green Paper on Copyright in the 
Knowledge Economy (2008), the Public Hearing on 
Orphan Works (2009) and on a bilateral basis (2009–
2010).79 This finally led to the inclusion of this issue in 
the Digital Agenda for Europe, where the Commission 
announced the creation of ‘a legal framework to 
facilitate the digitisation and dissemination of 
cultural works in Europe by proposing a Directive 
on orphan works’80. Among the parties consulted 
were groups representing cultural institutions 
(notably libraries and archives) and right holders. 
However, the absence of representation of other 
kinds of users (such as consumers of immaterial 
goods interested in further creative exploitation 
of orphan works) should be noted. Another weak 
point of the consultation process was the restricted 
nature of the consultations at the early stage of the 
work (only advisory groups, no public issue-tailored 
consultations).

27 The parties most interested in introducing a legal 
mechanism facilitating the exploitation of orphan 
works were public cultural institutions81. They called 
for the establishment of a legal mechanism at the EU 
level that would enable ‘safe’ exploitation of orphan 
works, i.e. which would make it possible to avoid the 
risk of paying damages for the unlawful exploitation 
of such a work in the event of reappearance of the 
right holder. At the beginning, parties pointed 
out the significance of the problem, its scale and 
potential legal solutions (they also indicated 
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certain mechanisms that were already in place)82. 
In-depth discussions were subsequently conducted 
within advisory groups and further consultations. 
In particular, cultural institutions called for the 
establishment of another exception or limitation to 
rights in relation to the practice of mass digitisation 
of works. Also, they called for the legal solution 
chosen to cover all kinds of works (published and 
unpublished) from all creative sectors and all types 
of exploitation (both for statutory and commercial 
purposes). These parties lobbied independently and 
via various consultation fora. Among the opponents 
of this initiative were representatives of rights 
holders of copyright and related rights from all 
creative sectors (text, sound, visual, audiovisual)83. 
These groups became involved in the discussions at 
the advisory group stage. Their demands concerned, 
in particular, the following issues: compulsory 
licences for cultural institutions for exploitation 
of orphan works (instead of a new exception or 
limitation to the rights); licence fees to be paid to the 
respective collecting society (both for commercial 
and non-commercial exploitation); exclusion of the 
possibility of exploiting unpublished works; the 
need to search with due diligence for rights holders 
in relation to each work84 (as opposed to the mass 
digitisation of works).85

28 The Commission proposal mainly reflected the 
recommendations of the High Level Expert Group 
on Digital Libraries, particularly by adopting the 
concept of mutual recognition of national solutions 
and of the need for a diligent search for rights holders 
prior to the use of a work86. The final legal solution 
reflects the main claim of cultural institutions, 
namely introduction of a new statutory exception 
or limitation to the rights. However, adversaries 
of the initiative blocked certain other demands 
of the cultural institutions. Examples include the 
exclusion from the Directive of other kinds of 
user, commercial uses of orphan works, as well as 
provision for the mass digitisation of libraries’ and 
archives’ collections87. 

29 Both the Commission proposal and the Directive 
itself raised a number of controversial issues88. First, 
the scope of the legal solution was criticised (there 
is provision for ‘safe’ exploitation of orphan works 
in respect of cultural institutions only, while the 
interests of other kinds of user are omitted). Next, 
it concerns only selected categories of works (for 
instance, stand-alone visual works are excluded) 
and does not allow the commercial exploitation of 
orphan works (even by the cultural institutions). 
Moreover, it does not provide a solution for the 
mass digitisation process, as a diligent search for 
rights holders must be carried out with reference to 
each work. Also, the type of legal instrument chosen 
raised many objections.89 These factors show that the 
Directive does not provide a wide-ranging solution 
for the problem of orphan works. 

30 The above-mentioned observations allow us to 
draw the following conclusions about the influence 
of lobbying groups on the law-making process in 
this case. Firstly, groups representing cultural 
institutions had an impact on initiating the debate 
and work at the EU level. Secondly, the Commission 
ran some consultations at the request of certain 
lobbying groups. Thirdly, the legal instrument 
illustrates the demands of parties participating in the 
advisory groups: public cultural institutions, most 
interested in a safe mechanism for using orphan 
works, had an impact on the general scope of the 
legal mechanism, while some important aspects of 
the legal solution reflected their opponents’ claims. 

D. Reasons why certain lobbying 
groups are effective

31 A comparative analysis of the EU policies relating to 
the extension of the term for sound recordings and 
to orphan works allows us to identify two groups 
of effectiveness factors of certain lobbying groups. 
Some factors are connected with interest groups’ 
actions, while others concern the way the process 
of consulting stakeholders is handled.

I. Effectiveness factors 
regarding lobbying groups 

32 Obviously, groups interested in having regulations 
introduced in a given field take steps to strongly 
lobby the European Commission. In both cases, strong 
pressures could be observed from both opposing 
sides of the conflicts (rights holders and users) on 
the policy making processes and the shape of the 
legal mechanisms. Surprisingly, different kinds of 
stakeholders were beneficiaries of the provisions on 
each occasion: rights holders calling for an extension 
of the term for sound recordings (primarily, the 
record industry, and artists to a lesser degree) and 
users (public cultural institutions) for provisions on 
orphan works (although they are not entirely the 
winners of the battle). An overview of these cases 
allows us to identify the following determinants 
of effective lobbying: 1. the relationship between 
interest groups and the target of lobbying, 2. the 
arguments put forward by interest groups, 3. the 
type of organisations and the configuration of 
interests, 4. the way of conducting actions.

33 1. Relationship between interest groups and the 
target of lobbying. In both of the consultation 
processes discussed, the parties lobbying effectively 
had a stronger position in relation to the target 
of lobbying (the relevant Unit in the European 
Commission) than their lobbying opponents (for the 
term extension the stronger group was performing 
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artists and phonogram producers and, for orphan 
works, it was public cultural institutions as users). 
Their strong position resulted from the fact that 
they were (in practice) beneficiaries of actions by the 
Commission: DG INFSO policy was by definition in 
favour of public sector users (cultural institutions), 
as its policy concerned the European Digital Libraries 
Initiative. Meanwhile the policy of DG MARKT was 
for rights holders benefitting from their copyright 
and related rights. It has become clear that there 
is a convergence between the interests of parties 
carrying out offensive lobbying and the policy 
conducted by the Commission Units concerned. 

34 This fact also explains the absolute lack of 
effectiveness of parties who were not beneficiaries 
of these Commission Units, namely end users 
(consumers of immaterial goods) and users interested 
in exploitation of works in the public domain. It 
should be noted that, as a rule, policy in favour 
of consumers came, at that time, from DG Health 
and Consumers (DG SANCO), not DG MARKT or DG 
INFSO. In turn, the case of ACTA shows that end-
users (as parties not being holders of copyright and 
related rights) are not effective unless they manage 
to mobilise the public (irrespective of whether it is 
done by a ‘single tweet’ or as a result of a big lobbying 
campaign). The case of lobbying against ACTA in 
Poland is a good example of the effectiveness of 
indirect (grassroots) lobbying. The campaign90, 
conducted in new media (especially via Facebook 
or other related websites, like http://stopacta.com.
pl), caused a large response from the public, starting 
from activities in cyberspace (e-petitions or cyber 
protests, like Internet blackout and taking down 
websites) to street demonstrations.  

35 2. Arguments put forward by interest groups. In 
both cases, the arguments of the parties lobbying 
effectively involved, paradoxically, stressing their 
weak position under the copyright regime. In the 
case of the term of protection, the parties pointed to 
the bad legal and financial situation of performing 
artists at the end of their lives, while in the case of 
orphan works, cultural institutions emphasised the 
high risk of lawsuits for damages by reappearing 
rights owners, which was the main factor stopping 
them from exploiting orphan works. Highlighting 
weak copyright protection and/or unfair provisions 
was ultimately a key argument in favour of changing 
copyright provisions in order to reinforce the 
level of protection and the legal situation of the 
interested parties. In the sound recordings case, 
the EU legislator recognised this rationale, which 
is proved in the directive’s preamble91. Also in the 
case of orphan works, it was considered to be one 
of the main problems, which the legal instrument 
sought to solve.92 

36 3. Type of organisations and configuration of 
interests. The example of lobbying for extension 

of term of protection shows that the sectoral 
organisations of rights owners were more effective 
than the horizontal organisations of their opponents 
(representing users). This was because of the highly 
specialised profile of their activities and their good 
knowledge of the sector’s problems. Conversely, 
in the case of lobbying for orphan works, there 
were a high number of organisations with overly 
narrow profiles, meaning that they could not reach 
consensus on the detailed issues (they only managed 
to achieve a compromise on the general issues).

37 4. Way of conducting actions. The cases examined 
draw our attention to several lobbying strategies that 
made the actions effective. In general, an overview 
of the lobbying actions allows us to make a general 
statement that the more the parties were active and 
aggressive, the more the lobbying was effective. 
Moreover, groups who initiated the debate and 
work on a given issue ended up being particularly 
effective. This was, at least at the beginning, due to a 
hidden aspect of  their actions. Activities in this form 
are, by definition, more effective, as they take place 
before or outside the formal consultation process. 
They give the parties the time advantage necessary 
to convince the Commission of their arguments as 
well as of the need to launch consultations and/
or legislative work, without pressure from their 
opponents.

38 The parties used the argumentation cleverly, 
choosing the most suitable rationale. One example, 
among many, is the argumentation used during the 
term extension debate. The music industry seemed 
to change their focus: while at first the lower 
protection vis-à-vis the EU was emphasised, later 
on – especially at the stage of work in the European 
Parliament – the emphasis was put on the ‘weak’ 
position of the poor artists and session musicians. 

39 Another example of effective lobbying is the 
stakeholders’ activity within the advisory groups in 
the orphan works case. For instance, representatives 
of rights holders (especially publishers) were 
pushing for the ‘diligent search’ measure from the 
very beginning, i.e. at the stage of discussions by the 
HLEG – Copyright Subgroup. In effect, the Subgroup 
recommended the involvement of a larger group of 
stakeholders into debate on (inter alia) this issue. In 
consequence, the Stakeholders’ Seminar (IX 2007) 
was held. As groups stressed their willingness to 
engage in further consultations, the Commission 
established the Working Groups on due diligent 
criteria for search of rights holders (2007-2008).

40 Also, actions carried out by larger coalitions proved 
effective. Common actions (regardless of partly 
divergent interests of the groups acting in concert) 
provided evidence, in the eyes of the Commission, 
about the consolidation of the entire sector. They also 
proved the widespread support among society for 
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the initiative concerned. Parties that did not manage 
to build a coalition in order to carry out actions in 
common did not offer a sufficient counterweight to 
the well consolidated groups. 

II. Effectiveness factors regarding 
the consultation process

41 The way in which the consultation process was 
handled by the European Commission’s DGs (namely 
DG MARKT and DG INFSO) differed in the two cases. 
Nevertheless, in both cases the circumstances for 
lobbying were favourable for the interested parties, 
although for different parties in the two cases under 
discussion. When analysing the effectiveness of 
lobbying, the following aspects of the consultation 
process should be taken into account: 1. the 
coherence of EU policies, 2. the type of consultations, 
3. the policy framework, 4. the transparency of the 
consultation process, 5. the participation of national 
groups in consultations, 6. the Commission’s 
openness to interest groups.

42 1. Coherence of EU policies. The policies pursued 
by DG MARKT and DG INFSO reveal an internal 
inconsistency in the European Commission’s policy 
in the field of copyright. Analysis shows that, at 
the same time, work was being carried out both to 
strengthen the copyright regime by extending the 
term of protection of (some) rights and to facilitate 
the exploitation of protected works. This means that 
each DG was taking action in favour of groups with 
opposing interests. This situation was convenient 
and profitable for lobbyists, as different parties (i.e. 
representing rights holders on the one hand and 
users on the other) were directing their demands 
to the respective Units in the Commission that were 
favourable to them.93 

43 2. Type of consultation. The consultation is a useful 
tool for both the Commission and the stakeholders. 
On the one hand, it serves to achieve the EU policy 
goals, but on the other hand, it constitutes a platform 
to conduct effective lobbying actions by stakeholders 
(it gives access to the Commission officials and to 
the policy making process), especially in the case of 
advisory groups. 

44 It is within the power of the Commission to choose 
the type of consultation with stakeholders. It may 
organise public consultations which are addressed 
to all potentially interested parties (which enable the 
widespread participation of parties with different 
interests) or hold consultations in which only 
certain groups are involved. As this analysis shows, 
in both cases the consultation processes had the 
following weaknesses: consultations with selected 
stakeholders (on bilateral bases) or in closed fora 
(within advisory groups), the lack of public issue-

tailored consultations, reliance on expert reports 
drawn up by stakeholders, not considering the 
independent experts’ analysis. The above-mentioned 
factors strengthened the hidden lobbying of the 
parties carrying out strong offensive action (for both 
the extension of related rights and new provisions 
on orphan works), while hampering the lobbying 
opportunities of the opponents. 

45 The practice of conducting consultations in closed 
fora, such as the advisory groups appointed by 
the Commission, raises a number of questions. 
An analysis of the consultations held in relation 
to orphan works shows that the Commission 
may somehow indirectly influence the course of 
consultations and, in consequence, their results (as it 
conducts its own policy). First, it often has the power 
to appoint the members of such groups. Usually, 
members of advisory groups represent different 
stakeholders’ organisations (i.e. lobbies) and are not 
independent experts (e.g. researchers). In this way 
the Commission determines the representation of 
interests and therefore the lobbying opportunities 
of the various parties. Also, it is sometimes difficult 
to obtain information about the selection criteria 
for groups’ members. The practice shows, moreover, 
that there are often limited opportunities for 
stakeholders not involved in the work of an advisory 
group from the beginning to join an established group 
at a later stage. Next, the Commission may influence 
who is chosen as chairman94,  a figure who plays a 
key role as he/she coordinates a group’s works with 
the aim of leading the parties towards a common 
position. This was the case for the Working Groups 
on due diligence criteria for search of rights holders. 
The chairman was from the International Federation 
of Reproduction Rights Organisations (IFRRO), 
an organisation which represented the collective 
management organisations and the creators’ and 
publishers’ associations and which was greatly in 
favour of the diligent search measure.95 Work within 
the Working Groups ended up with the signing of a 
Memorandum of Understanding on Diligent Search 
Guidelines for Orphan Works embracing the Sector-
Specific Guidelines on Due Diligence Criteria for 
Orphan Works (Joint Report and Sector Reports). In 
view of the many contradictory interests of parties, 
and also having in mind the Digital Libraries’ context, 
achieving a common position by stakeholders was 
considered by the Commission as a great success.96 
Achieving a consensus is highly positive as it gives 
evidence of wide-ranging support from various 
different stakeholders (who usually have different 
or opposing interests) for the Commission’s policy 
(as the orphan works case shows, sometimes the 
advisory group’s recommendations constitute the 
basis for future legislative proposals / provisions). 

46 3. Policy framework. The policy framework is of 
great significance for the consultation process and 
lobbying by stakeholders. A good example is the 
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legislative process on orphan works, which was very 
much stimulated by the earlier Commission policy 
actions, i.e. the Digital Libraries Initiative97 and the 
Europeana project. More precisely, the Commission 
was in favour of introducing a legal mechanism 
concerning orphan works as, if no legislation on 
facilitating rights clearance was adopted, the whole 
project of the European Digital Libraries Initiative 
(and Europeana) could fail. 

47 4. Transparency of the consultation process. 
An analysis of the consultation process held by 
DG MARKT and DG INFSO allows us to state that 
European Commission policy was not followed in a 
transparent way. In particular, in both cases there 
was no clear information about the consultations that 
had been held at that time. To give one example, the 
case of orphan works showed that some individual 
parties were not aware of the wider context of EU 
policy or of other parallel consultations relating 
to this issue. Namely, during the early stage of the 
Working Groups work, some parties (for instance 
some publishers) pointed out that they were not 
aware of the consultations within the HLEG and 
indicated an unclear link between the framework 
of Working Groups and the HLEG98. Certainly, this 
lack of transparency resulted from the narrow 
nature of these consultations (DG MARKT: bilateral 
consultations; DG INFSO: consultations within 
advisory groups): the appropriate information 
reached only those parties whose involvement in 
the consultations was envisaged. As other parties 
did not have analogous opportunities to act, they 
did not have the same chance to lobby effectively. 

48 5. Participation of national groups in consultations. 
In the case of lobbying for both the term of 
protection for sound recordings to be extended 
and for permitted uses of orphan works to be 
introduced, it was possible to observe a kind of ‘over-
representation’ of the interests of certain national 
branches in the EU consultation process. In the case of 
extending related rights, strong pressures, especially 
from the British phonographic industry and artists 
were seen from the very beginning (notably during 
Gowers’ work on the copyright review) and then 
during the course of the entire legislative process. 
This culminated in their exerting pressure on the 
UK position while work on the proposal was under 
way in the Council99. 

49 In turn, in the case of orphan works, an ‘over-
representation’ of national interests at the EU level 
could be seen during the consultation process. 
More precisely, there was a situation where the 
interests of a given branch were represented twice, 
i.e. by a national organisation and, in parallel, by its 
European federation. For instance, British Library 
(BL), Bibliothèque nationale de France (BNF), Joint 
Information Systems Committee (JISC), Society of College, 

National and University Libraries (SCONUL) were acting in parallel 

with the European Bureau of Library, Information and Documentation Associations 
(EBLIDA). Moreover, in the Working Groups, 8 of the 
33 members represented national entities, of which 
4 were from the UK and 3 from France. In turn, 8 of 
the 19 participants in the public hearing on orphan 
works represented national groups (4 representing 
French entities, and 3 representing British ones). 
It is worth mentioning that the entire consultation 
process did not feature any national groups from the 
former ‘new’ Member States. In consequence, the 
strong influence of particular parties on European 
policy results in the application – throughout Europe 
– of mechanisms resulting from the needs of certain 
branches (only) from certain member states (only).

50 6. Commission openness to interest groups. The 
cases of increasing the protection of related rights 
and of introducing permitted uses of orphan works 
show that the European Commission is more willing 
to take into consideration the viewpoint of interest 
groups that are beneficiaries of its actions than those 
of other parties. For instance, DG MARKT, by being 
responsible for regular policy in the field of copyright, 
by definition was working towards protection of the 
interests of rights holders (performing artists and 
phonogram producers). Conversely, DG INFSO, acting 
in the context of the Digital Libraries Initiative, 
shaped, in practice, its policy in favour of cultural 
institutions. The Commission’s general statements of 
openness to stakeholders and willingness to engage 
in dialogue with interested parties translate, in 
practice, into openness to claims and arguments 
from those parties that are the natural targets 
(beneficiaries) of the policy of its Units (and not 
necessarily to the claims of other parties or the 
arguments of independent experts).

E. Conclusions

51 The cases of extending the term of protection of 
sound recordings and of introducing new provisions 
for orphan works raise the question of the effects of 
lobby-making on copyright law-making in Europe. 
An analysis of the cases allows us to state that 
lobbying has a noticeable impact on copyright law-
making in Europe and that the way in which the 
EU institutions create policy and law is conducive 
to lobbying by interested parties. In both cases, 
strong lobbying by certain interest groups resulted 
in, first, the Commission undertaking general work 
on specific issues and, then, in initiating particular 
consultations with stakeholders. Moreover, lobbying 
also influenced the content of the directives adopted 
later. In light of this, an indicator of the effectiveness 
of the action of particular interest groups could be, 
firstly, whether consultations and/or legislative 
work has been initiated under the influence of certain 
stakeholders and, secondly, whether the content of 
the EU directives is consistent with the demands of 
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certain parties, especially when set against critical 
opinions raised by independent experts (like in 
both EU legislative processes analysed here) and/or 
large-scale social movements against the proposed 
provisions (as in the ACTA case).

52 The effective lobbying by certain parties only, had 
negative consequences on the copyright provisions. 
Namely, the legal acts issued did not balance the 
interests of the various different parties in an 
appropriate way. In particular, they did not take 
into account (to a sufficient degree) the interests of 
parties against a given initiative (or campaign) or of 
the parties that were not engaged in any lobbying 
actions. In view of the narrowly focused nature of 
the copyright directives (they regulate only selected 
issues) and the lack of coherence in EU copyright 
policy and rules, it is appropriate to ask whether 
the EU institutions have a broader vision of the 
development of copyright policy in the long term. 

53 The best model is where interested parties lobby 
within the framework of public consultations 
(dialogue with civil society), which is beneficial 
for a few reasons: they contribute to enlarging 
the debate to opponents of a given initiative; 
to providing more openness in lobbying and to 
increasing the transparency of the legislative 
process, thereby making it possible for more 
balanced legal mechanisms to be issued. This case 
study shows, however, that even in a situation 
where public consultations take place, some groups 
are still more effective than others and can to some 
extent influence the Commission policy. This leads 
to the conclusion that effective lobbying by certain 
interested groups affects policy direction (and 
eventually legislative initiatives) taken by the EU 
institutions. 

54 A case study has shown that, in these two cases, 
different categories of lobbying groups were 
effective (this concerns the distinction between 
rights holders and users). For Directive 2011/77/
EU, the effective groups were those representing 
right holders (phonogram producers and performing 
artists), as their actions led to the term of protection 
of their rights being extended (on the other side 
of the conflict were groups representing users of 
copyrighted content). Conversely, for Directive 
2012/28/EU, more effective (although not entirely 
winners) were groups representing users in the 
cultural sector (mainly public libraries and archives) 
as they managed to convince the Commission of 
the significance of the problem (in the context of 
the Digital Library initiative) and, therefore, of 
the need to establish provisions for ‘safe’ uses of 
orphan works (groups representing rights holders 
were against). In both cases, the interests of end-
users (consumers of immaterial goods) and of parties 
exploiting creative content and/or content being in 
the public domain were ignored by the EU legislator. 

The ACTA case shows, in turn, that these groups are 
not effective unless they manage to mobilise the 
public to undertake (mass) actions in the form of 
online protests and street demonstrations. 

55 The above-mentioned observations lead to certain 
conclusions about the different effectiveness of 
particular stakeholders. The most effective parties 
are those especially interested by a given provision, 
who initiate the debate and lobby offensively at the 
stage of the early legislative process (within the 
consultations or independently) and who, at the 
same time, are the main targets (and beneficiaries) 
of the Commission Units responsible for EU policy 
in the area concerned. The effectiveness of lobbying 
groups also stems from the type and quality of the 
consultation process. The following weak points 
of the consultations could be identified: 1. lack of 
coherence of European Commission policy in the 
field concerned, 2. consultations of limited character 
(like on bilateral bases or in advisory groups) being 
conducted at an early stage of work on the issue 
concerned, 3. the composition of advisory groups and 
the procedure for appointing members (especially 
the lack of balance in the representation of interests 
and the lack of independent experts), 4. the lack 
of transparency in the consultation process, 5. an 
over-representation of national branches in EU-level 
consultation, 6. the susceptibility of the Commission 
to the arguments of parties that are the beneficiaries 
of its policy. It should be noted that the weaknesses of 
consultations appeared despite the fact that General 
Principles and Minimum Standards for Consultation of 
Interested Parties and Principles and Guidelines on the 
Collection	and	Use	of	Expertise had already been issued. 
Despite recent changes in the Commission structure, 
conclusions relating to the lobbying effectiveness of 
some interest groups seem to be of a general nature.

56 The vague character of lobbying poses a challenge 
to the interest of good regulations governing it. 
However, as it forms part of the democratic process 
through being a form of citizens’ activity in the 
public sphere, it should not be restricted. This 
raises the question of how to regulate lobbying in 
order to prevent its negative consequences owing 
to the disproportionate lobbying of some groups. 
Regulating the lobbyists’ access to EU politicians 
and/or officials (as the Transparency Register 
does), does not actually solve the practical problems 
that occur during the consultation process (what 
is more, for consultations of stakeholders run by 
the Commission, the registration of lobbyists is not 
obligatory). Owing to their general character, this is 
not achieved by the General Principles and Minimum 
Standards for Consultation of Interested Parties or the 
Principles and Guidelines on the Collection and Use 
of	 Expertise	either. Equally, the further measures 
of 2010 concerning expert groups do not affect 
problematic issues (for instance, they guarantee 
neither a balanced representation of interest nor 
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the participation of independent experts). An 
improvement in the quality of the consultation 
process could come about, to some extent at least, 
with the Stakeholder Consultation Guidelines. In 
particular, they indicate a possible approach to the 
analysis of stakeholders’ contributions on the basis 
of the different stakeholder categories (in cases of 
participation by many different stakeholder groups 
with differing and potentially conflicting views). It 
is, moreover, worth stressing that the guidelines 
concern both the public consultations and the 
targeted ones. 

57 One of the problems with making the process of policy 
creation and lobbying more transparent is that the 
EU regulatory initiatives concern particular types 
of consultation separately and not the consultation 
process as a whole. In consequence, certain aspects 
of and problems with the consultation processes 
are not raised at all. This particularly concerns the 
following: the criteria by which the Commission 
chooses a given type of consultation, the coherence 
of Commission policy in a given area and the 
transparency of the whole consultation process.   
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A. Introduction

1 Conventional wisdom has it that copyright is 
essential to ensure that creative efforts will be 
directed at producing cultural creations of various 
kinds. Without this or some other stimulus, creative 
talent would be deployed elsewhere in endeavours 
where it will earn proper rewards. In the course 
of history various techniques have been used to 
create such a stimulus: first mover advantage, 
secret, favouritism by the powerful, employment 
contracts, pensions, state procurement contracts, 
state subsidies, sponsorships, lotteries, to name just 
a few.1 

2 As a stimulus, copyright, which will concern us here, 
and intellectual property generally, are thought 
to outperform these other techniques. Copyright 
is meant to be granted without discretion once 
its predefined conditions are fulfilled, is entirely 
decentralised (does not depend on any one person’s 
view of the value of the creation) and procures a 
reward that is a function of how much different 
consumers are willing to pay for the product 
or service it protects. For this scheme to work, 
copyright holders have to have control over who can 
use their creation. Without such control, consumers 
would free ride, i.e. consume without paying for it. 
All cultural creations are information goods which 
can be used by many persons without diminishing 
their utility for anyone else – a feature which 

economists refer to as characteristic of “public 
goods”. Information goods are not naturally scarce 
in the economic sense, though the talent to create 
them is.

3 For physical goods, whose consumption by one 
person prevents consumption by another, control 
over usage is ensured by some form of “fence” that 
shuts out anyone but the title holders and persons 
admitted by them. Fences can take a variety of 
forms: ditches, locks, armoured doors, electronic 
registration for software that triggers automatic 
updating, contractual schemes, etc.2 Where no 
effective fence can be put in place, the objects in 
question risk being left in open access and hence 
over-consumed and under-produced, as the 
examples of fish in the open sea and unpolluted air 
illustrate. This risk is known as the “tragedy of the 
commons” following Hardin’s article of that title.3

4 For information goods, “fences” are more difficult to 
put in place because of their “public good” character. 
Once you share an information good with someone 
else, there is little to stop it from spreading to third 
persons: copying it is becoming ever cheaper and 
does not deprive the original holder of use. Besides 
the danger of consumers free riding, one must also 
expect competitors to copy the good and bring to 
market a lower-priced version of it competing with 
the original, thus undermining the client base of the 
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original creator. The two effects combine to lead to 
a risk of shortfall in revenue and hence to a reduced 
incentive to create: talents would tend to be directed 
elsewere. For this reason it is felt that the law needs 
to step in to shore up the fences as required to create 
an exclusive right for the original creator and so to 
ensure that more creative work will be forthcoming.

5 Raustiala and Sprigman’s book under review here 
confronts this conventional wisdom head on.4 It 
points to a number of industries and activities, 
such as stand-up comics, haute cuisine cooking 
recipes, databases, in which the absence of a formal 
intellectual property right does not appear to stand 
in the way of a flourishing and innovative industry. 
In Section I we look at why this works with the 
informal fences specific to these industries. 

6 Raustiala and Sprigman also discuss the fashion 
industry, whose importance in the US alone is a 
multiple of that of all cultural industries combined 
and yet which functions without effective intellectual 
property rights on the fashion designs, and indeed 
with widespread copying amongst competitors. We 
look at this industry in Section II.

7 In an Epilogue, Raustiala and Sprigman reflect on 
the future of the music industry, where the internet 
has led to widespread consumer copying, decried 
by industry spokespersons as “piracy” and as the 
cause of declining record sales and the death knell 
for musical creation (“copying kills creativity”).5 Yet 
evidence shows that new music creators and new 
musical creations appear unabated. We look at this 
in Section III.

B. Industries with informal fences 
and no direct formal IP right

8 The recipes of haute cuisine. The first phenomenon 
to be discussed is that of haute cuisine. Fine cooking 
is an industry doing $604 billion in the US alone.6 
Recipes for fine food cannot be directly protected 
and so can be freely copied. The number of eateries 
is too large for community norms to stop copying, 
although within the narrow community of top chefs, 
unduly “stealing” someone else’s recipes may be 
sanctioned, not very effectively, by blacklisting and 
denial of access to further creations.7 How then do 
the best chefs succeed in getting rewarded for their 
creativity?

9 Chefs may make their recipes sufficiently 
sophisticated so as to defy easy copying. They also 
use a variety of other strategies. The essential point 
of them is that what the consumer buys is not so 
much the recipe of a chef, as the total experience 
of consuming the dish in the restaurant where the 
chef prepares it or supervises its preparation. The 

recipe is “fenced in” by being tied to the restaurant 
where it is served. The restaurant itself is protected 
more easily by its physical location, its trademark 
and (under the American Trademark Act of 1946) its 
“trade dress”, i.e its appearance, decoration and so 
on, constituting the “look and feel” of the restaurant. 
The Chef’s reputation can be used as a booster: if 
chefs publish their recipes, this may draw people 
to the restaurant, where they may vary their own 
recipes served there. 

10 Essentially what happens here is that an information 
good which is not itself easily fenced in is tied to 
another good that is. Rewards for creativity are 
collected by “selling” the two jointly. Essentially the 
same formula is used to collect on the creation of 
new formulas for (alcoholic) cocktail drinks.

11 Stand-up comedians8. For stand-up comedians, fresh 
jokes and routines are the stock in trade. They must 
be invented; once told to an audience they can be 
freely retold and lose their value quickly as they 
are repeated. So the driving force in this trade is 
the ability to invent or get one’s hands on fresh 
jokes. This makes it imperative to stop competing 
comedians from copying these jokes for their own 
shows (“plagiarism”)

12 How is “plagiarism” dealt with? Within the small 
community of stand-up comedians, there is a 
norm against mounting a show consisting of other 
persons’ jokes. If one person is transgressing the 
norm by stealing a particular other performer’s 
material, the latter may in the first instance take 
this up with the plagiariser. Should they be unable 
to settle their differences, community sanctions of 
attacks on reputation (with third persons who could 
employ the performers for their shows) and refusals 
to deal may follow.

13 The industry as a whole is subject to great pressure 
continually to come up with new jokes and routines. 
Within the small community of stand-up comedians, 
fencing against outright plagiarism is successfully 
accomplished by community norms. 

14 Sports strategies.9 In any sport, competition for the 
top consists in part in inventing new strategies that 
take the opponent by surprise and allow one to win. 
This advantage is temporary because the frustrated 
opponents or their supporters will figure out the 
magic formula and implement it, possibly improved 
or “tweaked”, as well. So the protection required 
to cash in on one’s creativity stems here from (1) 
keeping the formula secret, where that is possible 
(2) first mover advantage for as long as it takes 
opponents to figure it out. On the whole, competitive 
sports are quite innovative. Competition for the 
prizes drives continual innovation in strategies.
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15 Type fonts10. Until a century and a half ago, typefaces 
were extremely costly to develop (in lead metal, by 
professionals) and equally costly to copy. As a result, 
there were few of them and protection was not a 
problem. Advances in technology made it possible 
in the early twentieth century to photograph a font 
and then to transpose it onto metal and thence onto 
lead type letters. Copying became less costly. With 
the advent of computers, the cost of designing new 
typefaces came down radically as did the cost of 
copying them (a click away). Copying typefaces was 
no longer an activity restricted to professionals, but 
could be done by anyone with a computer.

16 Ease of copying creates an “open access” space and 
might signal the need for some form of fencing to 
secure reward for the efforts involved in designing a 
type font. Legal protection was not available because 
of the functional character of type fonts, excluded 
in copyright legislation. No effective private form of 
fencing arose, probably due to the huge community 
of potential copyists. Did this mean the death knell 
for creativity in typefaces? Not at all. Raustiala and 
Sprigman report11 current estimates that put the 
total number of typefaces in circulation at a quarter 
of a million. How can this work? In part, it is due to 
the cost of developing a new typeface being radically 
reduced by computer technology. This weighs all 
the more as most new fonts are minor variations 
(“tweaks”, as the authors call them) on existing ones. 
Fonts are often provided with computer operating 
systems or design software (Adobe), in which case 
tied sales logic operates to reward the creators.

17 Financial innovations12. The financial industry 
develops new financial “products” (derivatives) 
and new computerised ways of managing financial 
portfolios. The latter are patentable in the US 
following a Court of Appeals decision in State Street 
Bank and Trust Co. v. Signature Financial Group Inc.13 
There has been debate about the advisability of 
allowing patents on software, but, according to the 
authors, allowing it has not changed much within 
the financial industry. New financial products, in 
any event, cannot be protected by intellectual 
property. So how is innovative spirit rewarded here? 
The authors contend that industry relies on two 
mechanisms: trade secret within very large firms 
(backed-up by protective clauses in employment 
contracts) and first mover advantage.

18 Databases14. These are huge electronic collections 
of materials organised for easy search and retrieval. 
Generally they are regularly updated with new 
material so as to keep current. Databases are not 
protected by copyright in the US and in Canada, 
where court decisions have judged that the facts 
they assemble do not pass the test of originality 
required for such a right to arise.15 In both cases, the 
contents of telephone directories were considered 
to be out of bounds for copyright and in the public 

domain. By contrast, the European Union has 
adopted a Directive obliging member states to enact 
legislation protecting databases with a sui generis 
right less encompassing than copyright.16 

19 Significantly, the lack of copyright or similar 
protection did not spell the (slow) death of 
the American database industry, as industry 
spokespersons feared. On the contrary, the database 
industry is growing in North America and stagnant 
in Europe. The database industry in part protects 
itself against copying by clauses in the contracts with 
users. Users will want to subscribe to have on-line 
round-the-clock access to up-to-date material. As 
users log on, the validity of their contract granting 
them access is checked on the fly. Behind this 
apparently simple procedure lies an important logic: 
because copying cannot be prohibited, the industry 
protects itself by continuing to innovate in order to 
keep customers happy. 

20 Altogether, the brief survey of different non-
copyright industries by Raustiala and Sprigman 
shows that where the law is not available to shore 
up fences thought necessary for innovators to get 
their reward, innovation does not necessarily grind 
to a halt. The innovators protect themselves by a 
variety of informal fences : first-mover advantage, 
secret, community norms, contractual norms and 
electronic fencing. In some instances, they seek 
their reward by innovating faster than competitors, 
thereby ensuring niche market superior revenues 
until competitors catch up, which may take a while. 
Competition, rather than stifling innovation by 
shaving away the innovator’s reward, may on the 
contrary be the very condition that stimulates it 
most. 

C. The fashion industry

21 In a 2006 paper, Raustiala and Sprigman reported 
that the fashion industry then sold more than more 
than $750 billion worth of apparel in the US alone.17 
This is more than the cultural and software industries 
combined. The fashion industry is continuously 
innovating, very competitive and highly segmented, 
with a high end, where designer dresses sell for 
prices in the six figures, through upscale ready-to-
wear designs to mass produced confection and cheap 
knock-offs. Many firms operate within this industry; 
older ones disappear and new ones appear all the 
time.

22 Fashion designs are not protected by copyright 
nor another intellectual property right in most 
countries. What is remarkable about the industry 
is that it is vibrant in spite of widespread and very 
rapid copying or imitation: an attractive and possibly 
trend-setting dress shown at the Oscar ceremonies 
may be copied and imitated in short order to 
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appear in less expensive form offered to a different 
segment of the apparel market. The industry itself 
has adjusted to this rapid copying phenomenon and 
is as innovative and competitive as any.

23 In an earlier age, upscale American clothiers 
attempted to protect their designs from cheap 
knock-offs by setting up a wholesalers coalition that 
would only sell to retailers if they refrained from 
selling cheaper knock-offs and maintained certain 
prices for the coalition’s upscale wares. Inspectors 
for the coalition would visit retail outlets to ensure 
the conditions were observed and, if not, would 
trigger blacklisting of the infringer. By the late 
1930s, the Federal Trade Commission looked into the 
scheme and brought suit for violation of antitrust 
legislation. In 1941, the Supreme Court of the United 
States declared the scheme in violation of anti-trust 
laws.18

24 End of creative fashion design? Not at all. The 
industry changed its business model to stress the 
value of owning a designer dress or one that is part of 
a fashion trend set by a conspicuous designer dress. 
While the trend is building up, it becomes desirable 
for the fashion conscious to join the movement. Once 
the trend has reached all corners of the market, it 
loses its appeal and is replaced by a newer trend. 
Freedom to copy accelerates the spreading of a trend 
(and the demise of the preceding one) and thereby 
promotes innovation in the industry. This in itself 
will promote sales for the industry as a whole. It 
is what Raustiala and Sprigman call the “piracy 
paradox”.19

25 In this set-up, having one’s design copied by knock-
off operators may be, paradoxically, a quality 
signal for fashion designers. It may bring them new 
wealthy customers for new, possibly trend-setting 
designs. Fashion operators may actually encourage 
copying in as much as it contributes to setting a new 
trend. But the real money is made with the lower-
priced mass produced knock-offs of these designs, 
when the trend takes off. In a sense, the haute 
couture serves as advertising for the knock-offs. Of 
course, it is important to keep the reputation for top-
level design separate from that relating to lesser-
priced designs. The fashion industry operators may 
be active in all segments of the market, but under 
different brand names. Hence, whilst no intellectual 
property right is available for the designs, the 
trademarks protecting brands in different segments 
in the market are extremely important and strictly 
enforced. The haute couture designer may sell its 
own designs in slightly modified form and under a 
different brand name in knock-off markets, where 
it faces competitors doing the same thing.

26 The fashion industry’s business model appears to 
work quite well. In a graph displayed at p. 46 of 
their book, Raustiala and Sprigman show how the 

price of top-level women’s dresses has doubled over 
the period of 1998 till 2010, whereas for all other 
segments of the market the price of dresses has 
remained relatively stable or declined. To explain the 
phenomena we observe here, Barnett and co-workers 
have proposed a model in which low level copying 
could lead to a stable equilibrium in the industry, 
with high revenues and lively competition.20 

27 What should be noted about the fashion industry 
is that, whilst highly innovative and fiercely 
competitive, it is less concentrated than the cultural 
industries (book, music, film), where there is formal 
IP protection for creations. Could IP protection, 
when too strong, lead to higher concentration within 
the industry than would be desirable for maximising 
welfare?

D. The music industry21

28 Musical creations are normally subject to copyright, 
automatically granted upon creation in countries 
that have adhered to the Berne Convention.22 The 
traditional business model provided that revenue for 
musical creations would be secured through royalties 
on physical recordings or printed sheet music and 
through admission charges to live performances. 
Production of physical records involved substantial 
capital outlays, first for the recording (in specialised 
studios, with specialised personnel) and then for 
the printing of the records and for advertising 
and distribution amongst an extensive network of 
retailers. Until a few decades ago these “fences” 
would be secure enough to guarantee such revenue 
as the work could fetch, without much concern for 
unauthorised copying or recording. Copying such as 
it was resulted in copies of lesser quality – and hence 
desirability – than the original.

29 The advent of digital recordings of music and of 
broadband internet radically changed this setting. 
Music could be shared amongst consumers simply 
and without quality loss. As a result it became 
quite common. The fences that were effective in 
the earlier period no longer worked so well. The 
watershed, in the eyes of the industry, was the 
advent, in 1999, of Napster, the system that allowed 
consumers worldwide to find and share music peer-
to-peer in a radically simplified way.23 The formula 
was wildly successful with consumers. Record sales, 
which in 1999 stood at a high of $20 billion, no doubt 
boosted by the recent conversion from records to 
CDs, steadily declined from thereon to $7 billion, in 
2011, which is below the level attained in 1985.24 

30 The industry did not hesitate to attribute the decline 
to unauthorised file sharing or “piracy”. Whether 
this causality can be proven empirically is disputed 
in the scientific literature.25 Quite possibly shared 
music whets the appetite and leads to purchase of 
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records. Be that as it may, the industry reasoned 
that an unauthorised copy represents a lost sale 
and that lost sales lead to lost revenue and in turn 
to lessened incentive to create. It sued the initiators 
of Napster and was successful in shutting the service 
down in 2001.26 This led to the development of peer-
to-peer sharing software without a central server 
and harder to trace: Aimster, Grokster, Gnutella and 
others. The industry sued their operators as well and 
won again. But consumers kept sharing files. So the 
industry sued individual consumers who shared files, 
and it won these battles too, obtaining cease-and-
desist orders.27 As this still did not stop file sharing, 
the industry then tried to enlist Internet service 
providers to shut out customers who it deemed to 
be engaging in piracy activity. 

31 All this did not, however, make a serious dent in file 
sharing amongst consumers. Based on Cisco data, 
Lunney estimates file sharing in 2012 to amount to 
the equivalent of 7.5 billion CDs per month, with the 
expectation that it would triple over the next four 
years.28 

32 If revenue from record sales is down, one may expect 
artists to change their business model and turn to 
other sources of revenue.29 They could self-publish 
and sell on the internet (all the more successfully as 
the internet allows one to reach the “long tail”30); 
rely on sales by convenient and simple on-demand 
services, initiated by Apple’s iTunes31 in 2001 and 
now offered by Amazon, Spotify, Netflix for films and 
many others; live performances, where access can 
be more easily fenced in and for which the records 
act as advertising;32 merchandising;33 endorsement 
deals; contributions from fans wishing to favour 
particular artists specifically34; or they could exit 
music creation altogether.

33 There is evidence that revenues from these sources 
have gone up.35 We do not know directly whether 
additional income from these sources is sufficient 
to offset the decline in record sales, and neither 
do we know whether the total amount of music 
consumed has increased. But if industry doomsayers 
are correct, one would expect reduced incentive to 
lead to fewer new creators entering the market and 
fewer new creations being offered. On these we do 
have data.

34 As regards new albums being brought out, it should 
be noted that the cost of recording music and of 
distributing it has dramatically gone down. Scale 
economies are no longer a conditio sine qua non: 
home recording with ordinary software does the 
job.36 This in itself would tend to increase the number 
of new albums brought out.

35 As regards new artists attempting entrance into the 
highly competitive world of music, revenues from 
creative endeavour are distributed in a very skewed 

manner, with top performers earning fortunes, 
some others earning a living and the tail end of the 
distribution losing their shirt.37 By all accounts, it 
is an “unfair lottery”. One must presume artists 
attempting entrance into this unfair lottery to be 
driven by the idea of a “pot of gold” if successful.38 
If revenue drops as a result of piracy, one may 
expect the pot of gold to be less rich and so its 
incentive potential to be smaller, and hence to see 
some potential music creators direct their talents 
elsewhere. In this regard, it would be particularly 
significant to find new creators making hits on first 
trial, outclassing established creators.

36 Several field studies have attempted to measure new 
musical creations in the post-Napster era.39 Various 
dimensions may be relevant. For established artists 
lesser revenue might lead to renewed creative effort, 
reversing a tendency to substitute leisure for work 
as they raked in revenue earlier.40 If new creations 
and new creators are less numerous, one might 
expect more musicians to resort to producing new 
renditions of existing success numbers, the so-called 
“covers”. 

37 The tricky part of the measurement is that, because 
of widespread copying, one cannot rely on sales 
figures supplied by the industry. Copying is likely to 
focus most on popular hits. In his fieldwork Lunney 
relied on songs that appeared in the Top 50 of the 
Billboard Hot 100, played by radio stations, over the 
period 1985-2013. Over this period the proportion of 
new artists appearing in the Top 50 with their first 
creation remained relatively constant,41 as did the 
proportion of new artists appearing on the Top 50 
list with a second or later creation.42

38 As regards “cover songs”, which might be 
substitutes for original creations where incentives 
are insufficient for the latter, Lunney finds a clear 
and steady decline over the period studied.43 The 
proportion of new songs in the post-Napster area 
remains relatively constant and in the same range 
as before Napster.44 And the number of new artists 
appearing on the hit list remains roughly the same 
between pre- and post-Napster, with an increase in 
very recent years.45 To this it should be added that 
the number of new albums brought out more than 
doubled between 2000 and 2007, a third of which 
appeared as digital albums in 2007.46

39 Taken together, this evidence suggests that 
significant new music creation and widespread 
filesharing can coexist.47 In a sense, widespread 
filesharing might be seen as a natural experiment 
reducing the scope of copyright.48 Looked at this 
way, it suggests that for significant music creation to 
take place, we do not need as extensive a copyright 
as we now have on paper. In particular, there is little 
reason to think that extending copyright duration 
from fifty years after the creator’s death to seventy 
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years has any useful effect in bringing forth more 
original creations.49 All these copyright extensions 
seem to result from highly successful lobbying by 
the cultural industries in the face of unorganised 
consumer interests.50

40 What a too long lasting copyright does was brought 
to light in a recent study by Heald dealing with 
the book industry and incidentally with the music 
industry.51 Heald looked at a random sample of 2000 
books available on Amazon.com. As expected, he 
found that availability decreased steadily with the 
age of the book. But books published in the United 
States before 1923 were placed in the public domain. 
In the sample studied, the availability curve took 
a significant upturn for books originally published 
in the 1850s till 1923. This suggests that copyright 
prevents republication even though there appears 
to be a market for reissuance of older titles, as 
entrepreneurial initiatives in the public domain 
reveal. For older music, the availability is much 
better, thanks to Amazon and Youtube amongst 
others and in part no doubt because the pieces are 
shorter, the conversion simpler and the commercial 
risk smaller. 

E. Conclusion

41 The fields of creative endeavour reviewed here show 
that where formal copyright is not available or is 
not working as well as hoped, industry participants 
adapt their business model to focus on activities 
sufficiently “fenced in” for revenues to be effectively 
secured. How this is done, how well it works and 
how this affects competition varies from industry 
to industry: fashions and trends, community norms, 
first mover advantage, brand name protection, live 
performances, open content (reducing the cost 
of creation) and other ways. Industry specificity 
is not normally considered in IP law, as it is in 
competition law.52 The absence or ill-functioning of 
IP does not mean the death of creativity. Activities 
may be reoriented towards forms in which reward 
can be better ensured. In some instances, copying 
may actually stimulate innovation. In the case of 
Wikipedia, content is made entirely by volunteer 
effort and is explicitly offered free for copying 
under a creative commons licence. Without any IP 
protection, it is by far and away the most consulted 
encyclopedia in the world. It competed Microsoft’s 
Encarta encyclopaedia, protected by copyright, out 
of existence.53

42 Whether the resulting set-up is optimal as regards 
reward for existing creations as well as openness to 
future creations, in other words whether we have the 
optimal amount of innovation, is an open question. 
We know that this involves a trade-off,54 but reliably 

measuring the costs and benefits involved has so far 
eluded us.55

43 The studies reviewed here do not authorise 
the conclusion that we can do without IP.56 A 
recent historical study looks at the creation and 
performance of operas in Italian states between 1780 
and 1821, comparing those that introduced copyright 
during Napoleonic occupation to those that did not.57 
It finds that the copyright states had more and better 
opera and that composers born elsewhere moved to 
those states. Introducing copyright had a perceptible 
incentive effect on creation there.

44 Our review also shows, however, that IP has non-
negligible drawbacks. Industrial concentration in 
the cultural industries is higher than in the fashion 
industry, which has no formal IP protection. 
Industrial concentration makes for effective 
lobbies and one may surmise that the continual 
extension of copyright in duration and scope is 
the result of lobbying where the forces opposing 
such extension are dispersed and unorganised. Too 
extensive copyright would lead to lock-up of cultural 
creations beyond what is necessary to motivate the 
initial creators in the first place. The study of the 
“disappearing” books provides some indication that 
we have reached this stage.

45 The studies on the effects of music “piracy” show 
that music sharing has not killed musical creation, 
quite the contrary. With the cost of creation coming 
down quickly, we have all at once more albums 
produced, more new creations, fewer “covers” 
and widespread copying. This raises the question 
of whether what we see is the existing distribution 
formula being questioned and new formulae being 
explored.

46 If intellectual property has a role to play in 
stimulating innovation, we must find ways to 
prevent lobbying efforts from extending it well 
beyond this role, where it becomes rent-seeking and 
leads to unnecessary lock-up. As for the duration of 
copyright, a 14-year term, renewable upon demand, 
might be a good starting point, as The Economist 
put it.58 Raustalia and Sprigman, although insisting 
that intellectual property still has an essential role 
to play59 and that there are instances where “copying 
is neither benign nor beneficial”,60 do not offer 
precise advice on where that role lies and should be 
enforced. They offer ample evidence that copying 
does not kill creativity and indeed may stimulate it. 
They document changes in business models adopted 
by those seeking revenues and being unable to stop 
copying. The key to focus on, they insist, is return on 
innovation, not restrictions on copying.61 
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