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the European Union;

3. The Dispuie

3.1 Plesner claims — in summary — that in a judgment, to the extent possible provisionally
enforceable, the Court in preliminary relicf procesdings will review the decision of 27 JTanuary 2010 |
with application number KG RE 10-214, in the sense that the order imposed in this decision will be
annulled, at any rate litted, while ordering Louis Vuitton to pay the legal costs pursuant to

Section 10190 of the Dutch Code of Civil Procedure (hereinather; DCCF).

3.2 Louwis Vuitton has put forward a defence.

1.3, Below, the arguments of the parties will be further discussed, In so far as relevant.

4. The Adjudication

4.1. Firstly, the parties differ of opinion on the question of whether under the ex parde order imposed,
{acts with) the painting “Oarfimica”™ should also be ineluded. The wording of the operative part of
ihe Judgmeni of ibe Cowrd in preliminary reliel procecdings indeed seems io suppesi thai aiso ihe
exhibition and the offering for sale of the painting fall under the prohibited acts since they are
described in number 14 of the application and the Cowt in preliminary rvelief proceedings has referred
to the operative part of the judgment. However, at the hearing Louis Vuitton has indicated upon
request that it dees not wish that the order alzo extends w that painting, so that the order, for the sake
of clarity, will already be reviewed to that extent,

4.2 Mext, it is in dispute whether the prohibition (except for the painting Darfurnica) to use the
ilustration of the black boy with Chihuahua and bag (“Simple Living™} as shown under 2.6 and under
213, ground for the decision 2.3, has to be maintained. In this framework hoth parties rely on their
fundamental right as set out in the European Convention on Human Rights {(hereinafter: ECHR) and
the accompanying Protocols, Plesner has argued that she is entitled to perform the act’s that Louis
Vuitton holds against her on the basis of Article 10 of the ECHR, which relates to the freedom of
expression. Louis Viitton has invoked Article 1 of the first Protocol of the ECHR, that relates to the
protection of property, ineluding its design rights. That the concept of “property™ In the last-
mentioned provision should also include the rights of intellectual property has been confirmed by the
European Court of Human Rights in the dnhenser £ Buech decision (European Court of Human Rights
11 October 2003, IER 200746} and, moreover, has not been disputed by Plesner,

4.3. Since this case concerns fundamental rights that are on an equal footing but conflicting,
aceording to established case law of the Buropean Court of Human Rights, a tair balance should be
sought between the peneral interest and the interests of the parties invelved. In the Appleby v, Dnited
Kingdom case, in which complaints were brought forward about the fact that the owner of a shopping
complex prohibited a particular demenstration while relving on his property right, the European Court
of Human Rights considered as follows,

"398, The Court reiferates the key importance of freedom of expression as one of the preconditions for
a functioning democracy, Gemuine, effective exercise of this freedom does not depend merely on the
Shate's duty not fo tnterfere, bul may require positive measures of proteciion, even in the sphere of
relations berween Individuals [ ]

4. In derermining whether or nof o positive obiigarion exisis, regard wusi be fad 1o the foir balance
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that has fo be siruck between the general mterest of the commumity and the fnterests of the individual,
the seareh for which is inhevent Bronghont the Comvenifor. The scope of thiz obligation will
ingvilally vary, having regord to the diversity of sitvations ebfalning in Contracting States and ihe
chofces which must be made in teris of priovities and resonrees. Nov must sieh an oblipation be
interpreted in such o way os to inpase an impossible or dispraportionate burden on the authoritles
fo

European Court of Human Rights & May 2001 (dppleby o al. - United Kingdam, N1 20107207, AB
2004/135),

4.4, Plesner intends to incresse the public's attention regarding the situation in Darfur, inter afia by
making works of art in which she combines the sitwation in Darfur with the world of show business in
an attempt to expose that, in her view, the world of glamour gets too much attention (of the media and
the public) and the poignant situation in Darfur gets (much) too little, In this respect she uses
illustrations with symbolic andfor iconic value, in which sometimes intellectual property rights are
vested. Plesner has argued that this use is nevertheless justified, because these intellectual property
rights cannot be held against her, sinee her right 1o freedom of {2etistic) expression should outweigh
these rights in the given circumstances,

4.5, Louis Yuitton has opposed the use of the work “Simpde Liveng”, in which Plesner has included
the Audra bag or a bag with corresponding patiern, and the use of that work on T-shirts, posters and
o the websites of Plesner, because according to Louis Voiton, Plesner is thus infringing its
Community design right for the Multicolor Canvas Design. In the framework of these proceedings it
does not rely on possible other intellectual property rights or, for instance, performance,

4.6, Under preliminary judgment, in the present circumstances the interest of Plesner to (continue to)
be able to express her (antistic) opinion through the work “Stmple Living” should outweigh the
interest of Louis Vuitton in the peaceful enjoyment of its possession, The following circumstances
state the reasons in this respect

4.7. Louds Vuitton bases its action against Plesner especially on (potential) damage to its reputation.
However, as stated, in the framework of these proceedings Louis Vuitton only relies on its
Community design rights, the main obiective of which is to establish a sole right for the rightholder 1o
use the appearance of a product registered by ot Leaving aside the question of whether the function of
the design rght may also extend to the protection of the reputation of the design or even the
reputation of the rightholder, under preliminary judgment this function is to be deemed less essential
in any case,

4.8. Opposite Louis Vuitton's fundamental fght to peaceful enjoyment of its exclusive rights to the
use of the design, there is, according to established case law of the European Court of Hurman Rights,
the fundamental right of Plesner that is high in a demoeratic society’s priority list to express her
opinion through her art. In this respect it applies that artists enjoy 4 considerable protection with
regard to their artistic freedom, in which, in principle, art may “offend, shock or disturh” (cf.
European Court of Human Rights 25 January 2007, RydW 2007, 452, Verelnipung Bildender
Kinstler v. Austria, ground for the decision 26 and 33} In this vespeet it is furthermore important that
the use by Plesner is to be regarded for the time being as functional and proportional and that it does
not sérve a mere commereial purpose, Under preliminary judgment it 15 plausible that Plesner's
imfention with “Smple Liviag™ 15 not (or was not) to free ride with Louts Vuitton's reputation in a
commercial sense. She rather uses Louis Vuitton's reputation to pass on her seciety-critical message
as mentioned under 2.5 above and, moreover, besides the bag she also depicts another luxuryshow
business picture in the form of a Chihuahua dressed in pink, It has neither been argued, nor has it
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become evident otherwise that at any moment Plesner has sugpested thet Louis Vuitton would be
involved in the prablems in Darfur (which would be incorvect), Apart from the question of whether it
could be taken into consideration in this design-right case that after seeing “Simple Living™ a part of
the public could possibly think that Louis Vuitton {or, as the Cowrt has added: 2 Chibuabua dressed in
pink} is in any sense involved in the problems in Darfur, the Court in preliminary relief proceedings
does not deem that this has become plavsible and Louis Vuitton has not submitted any evidence
thereof either, while in these preliminary relief proceedings there is no mom fo furmish forther
evidence. The circumstance that Louis Vuition is a very well-known company, the produets of which
enjoy a considerable reputation, which it also stimulates through advertising famous people, moreoves
implies that Eouis Wuitton must accept critical use as the present one to a sironger degree than other
rightholdecs (ef., infer alia, European Court of Human Rights 15 February 2005, NJ 2006, 39, Steal
anel Movrts v, UK, pround for the decision 594},

4.9, The circumstance that Plesper has begun to increasingly use the illustration of “Simple Living” as
an eye-catcher for its activities, under preliminary judgment does not make her use unlawtul, Firstly,
as already considered, the illustration is to be regarded as a lawful statement of the (artistic) opinion
of Plesner. This is not difTerent if the illustration is somewhat used as an eye-catcher, all the more
because Plesner has argued, insufficiently refuted, that the work occupies a central position in her
ocuvre {eoncerning Darfur) and that to that extent establishing extra attention (for the exhibition with
the problems in Dafur as a theme) is justiified, The use as an eye-catcher does not already degenerate
it into an expression of a *pure commercial natuee”, just like a newspaper should not have a lesser far-
reaching protection of the freedom of speech by pursuing profits with the aiticles it publishes. This
requires convineing additional civcumstances, which have neither been argued nor otherwise become

s or A mn it
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4,10, The order imposed in the decision of 28 January 2011 will therefore be quashed in its entirety.
In view hereof, the other abjections against the remaining in force of the decision do not have to be
discussed. The Court in preliminary reliel proceedings does not give an opinion either on the question
of whather the present case — in view of the mutual fundamental rights at stake and the related
weighing of respective interests — was suitable for ex parte proceedings,

Ex rune functioning of the guashing

4.11. In view of the fact that the respondent does not have any other remedies with which such a
meeasure can be disputed, under preliminary judgment - different from what the Court in preliminary
relief proceedings of this Court assumed on 14 December 2009, jgpr 20091214 {Kruidvar - Adventure
Bags) - the review of the decision can be given with retroactive effect. After all, a different judgment
wottld imply that the forfeitue of penalties in the interim a5 a vesult of afn) (as aflerwards ruled;
wrongly) issued ex pare decision cannot be cancelled in any way whatsoever, since according to
established case law proceedings on the merits to be instituted cannot affect the forfeited penalties as
a consequence of the preliminary measure. Therefore, the Court in preliminary relief proceedings is
convinesd and will therefore pronounce the quashing with retroactive effect.

Legal Costs
4,12, Louis Vuitton, being the party found against, will be ordered to pay the costs of the
proceedings. Plesner claims an order to pay the costs of the proceedings pursuant to Section 1019 of

the DOCP and claims, according o her specification of costs submitted w the Cowrt, a compensation
in the amount of ELJR 78,271, including an amount of EUR B,368.50 for challenging proceedings.
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4.13. Louis Vuitton objects apainst the - in its opinion in view of the nature of the present
proceedings disproportional ~ amount of the costs on the part of Plesner, [n this respect Louis Vuitton
i referring 10 the Indication Rates in Intellectual Property cases, in which an amount of al most ELUR
15,000 is atlached o preliminary reliel proceedings. The Court in preliminary relief proceedings will,
in view of the objection of Louis Vuitton and in view of the fact that Plesner has not stated any
special cireumstances that justify why her costs would have to be considerably higher than the EUR
15,000 mentioned, take the Indication Rates as a starting point, Under preliminary judgment, the costs
for the challenge requested by Plesner should not be included. After all, the challenge proceedings
wier not particularly aimed at (a defence against) the enforcement of an intellectual property right but
to the replacement of a judge, to which, moreover, Louis Wuitton was not 2 formal party but only an
interested party summoned pursuant to Section 271 of the DCCP, However, even if the challenge
procesdings would have to be regarded as proceedings as meant in the Enforcement Thrcetive or
Section 101%h of the DCCP, respectively, faitness requires 1o oppose an order 1o pay the costs of the
procesdings against Louis Vuitton, because, essentizlly, it has nothing to do with these proceedings
between Plesner and the judge concerned.

4.14. The costs on the part of Plesner are therefore estimated 1o be:

- BUMINONS EUR 7631
- COUIT registrjr fee 258,00
- attormiey's fees L5,000,00
Total EUR15,334.31
In appropriate cases, the costs of the writ of summaons must be increased by the urnover tax payable
therson.

5. The Decision
The Court in Preliminary Relief Proceedings
5.1, quashes the order (with retroactive effect) ssued on 27 January 2011 againg: Plesner,

5.2, orders Louis Vuitton to pay the costs of the proceedings, which costs have been assessed until
this date on the part of Plesner to be ELR 15.334,31,

5.3. declares this judgment provisionally enforeeahle;

This judgment is rendered by me. E.F. Brinkman and pronounced in open court on 4 May 2011,

3 Jipitec 248 2011



